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THE INSOLVENT LAW OF MASSACHUSETTS. 


Tue statute of Massachusetts for the relief of insolvent debtors, 
and the more equal distribution of their effects, took effect August 1, 
1838. It has been amended year by year. But the insolvent sys- 
tem has been in operation nearly ten years. From its results one 
may gather facts which are worth weighing, and which may teach 
more than the endless theories about bankrupt and insolvent laws, 
which settle nothing, and are never exhausted. 

The phrases insolvent laws, going into insolvency, taking 
the benefit or advantage of the insolvent laws, or the like, 
have, in this state, peculiar significance, derived from the statute 
alluded to, and the acts in amendment of it. For the principles 
and details of the system, these acts must be referred to. It must 
be remarked, however, that they are as broad as can be conceived. 
“ Any debtor residing in this commowealth,” on satisfying the 
master that he owes more than two hundred dollars, and in cases 
of copartnership, either partner, for the proceedings on petition of 
either partner, are not, as to the other members of the firm, in in- 
vitum, but voluntary, may, on petition, setting forth his inability to 
pay his debts, and his willingness to assign his estate for the ben- 
efit of his creditors, have the benefit of this law ; and in case any 
person shall not give bail, &c.; or be imprisoned, &c.; or shall 
not dissolve attachment, &c. ; or if he shall remove himself, or his 
property to defraud his creditors, or shall conceal himself or his 
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property, &c.; or make any fraudulent conveyance, then he may 
be forced into insolvency. 

Thereupon a warrant issues to the sheriff, and the property of 
the insolvent is seized. The proceedings dissolve all attachments, 
(so far as state laws can act.) All property passes to the assignee ; 
the time of the first publication of notice of the issuing of the war- 
rant, being the period fixed by the laws at which all property is 
divested from the debtor, and is in custody of the law. Jn addition 
to the debts then due and payable, all then due, though payable 
afterwards, debts due on bottomry, and respondentia bonds and 
insurance policies, if the contingency or loss happen before the 
first dividend, liabilities on bills and notes, if payment be made by 
the party before the first dividend, and all demands for or on ac- 
count of goods wrongfully obtained, taken or withheld, may be 
proved against the estate. The debtor must take the insolvent’s 
oath. ‘The certificate discharges the debtor from all debts proved, 
from all provable and founded on contracts made after the act took 
effect, if made or to be performed within the state, or if due to 
persons resident in the state at the time of said first publication ; 
and from all demands for or on account of any goods or chattels 
wrongfully obtained, taken or withheld by him; and discharges 
and exempts him from imprisonment in any proceeding thereupon. 

Other equally important provisions and numerous details of the 
statute, cannot be alluded to. But it is plain that a statute so uni- 
versal and unlimited, must be most carefully guarded, or it will be 
destructive in its operation. 

Without trying now to sum up the results of this law, let us look 
only to its actual effect in a few points. It will not be denied, that 
if such laws are necessary, these things, at jeast, are requisite; 1. 
A tribunal fit to decide matters involving important rights of 
many parties and vast amounts of property; 2. A system that 
shall not be a burden of costs and fees, and that shall not be waste- 
ful of assets; 3. A system that shall reach the proper cases only, 
and not be the regular channel for the distribution of all estates, or 
a statute release to be bought by all for the discharge of any 
debts; 4. A system that shall prevent, equally, preferences and 
oppression. 

The number of men in this state who have jurisdiction in cases 
of insolvency, including the fourteen probate judges, is over sixty. 
Did one desire, or were one at liberty to discuss their qualifications, 
or were there materials sufficiently tangible for such a task, the 
faults or the merits of individuals ought not to fix the value of the 
laws. Each must judge who honors and who disgraces the office. 
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This point must be left with a single remark. The duties of a 
master can all be done in a lawyer’s oflice. They require no sa- 
crifice of professional business. ‘They tend rather to promote it. 
Gentlemen will seek the office of master who could not afford to 
take a seat on the benches of our courts of law. Without dwell- 
ing on the causes, — whether want of publicity, responsibility, form, 
the desire of getting or despatching business, the sense of the small 
importance of decisions made without solemnity, debate, attend- 
ance, and the many things that make up the good of open courts, 
or the feeling that prejudice is not done in a court that is not of 
final jurisdiction, — whatever they be, that produce so sad a result, 
the fact must be stated that the tendency of the system, is to make 
the ministers of the law forget the high duties of a judge, and to 
turn al] that is done under the law into mere office business. Without 
the slightest thought of any ‘one person, it may be said, men see, in 
the main, no judicial action, and only mere oflice work. An in- 
solvent case is like a pauper’s funeral. 

Concerning the fees provided for, this thought must suggest 
itself to every one, that they are not regulated on a principle that 
is safe. They depend on the amount of business, not, as in some 
other cases, on the amount done by others that must pass through 
their hands, but on the amount done by the officers themselves. It 
is almost needless to remark, that this plan is the source of influ- 
ences which tend to destroy the well settled rule, that no judicial 
officer, high or low, should have a motive to look to anything but 
the causes before him. 

Evils obviously provided for by the terms of the statutes, and 
well known abuses in this matter may be passed over now. But 
let us see what the state, or the trading part of it, pays for the sup- 
port of this system. During a period taken at random, from March 
1, 1846 to March 1, 1847, the returns show about thirteen hun- 
dred cases in insolvency. Without allowance for cases not return- 
ed, let it be assumed that this number is correct. 

Let the average amount paid to master and clerk in each case 
be only $50. The annual amount paid to these officers would 
be $65,000. This would give to each master and clerk over $1000 
salary. Thus the state pays to more than sixty officers, as masters, 
salaries of over $700, and to over sixty more, as clerks, nearly $300 
a year. Men of judgment and experience make higher estimates. 
Whoever thinks this too high can readily calculate the minimum, 
and will then find a somewhat startling amount. He will not need 
to inquire long before he will be satisfied that moderate allowance 
is here made for contingencies. If thirteen hundred cases paid but 
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$30 each, and only half those cases paid any more, and none more 
than $20 extra, the salary of each master and clerk would be 
nearly $900. Now, the salaries of the judges of probate vary from 
$100 to $1000 each. The average for the different counties is 
less than $500. Surely it is grossly unjust that sixty men should 
be paid salaries of $900 or $1000 each for disposing, in their 
oflices, of the insolvent cases, which ought to bear a small propor- 
tion to the population, whilst fourteen men receive less than $500 
each for settling the vastly more numerous, complex and important 
affairs of the estates of persons deceased. Or if, in the cases of 
the probate judges, these fees be added to their salaries, it seems 
wrong that their remuneration should be so great in comparison 
with that received by the justices of the common pleas courts, for 
their unceasing and laborious duties. It is more than doubtful, 
whether, if the insolvent law had had only these fees plainly enu- 
merated in its provisions, it would have weathered the storms of 
retrenchment and parsimony that have raged since its passage. 
But the above calculations, though most favorable for the law, 
do not show the extent of the evil. The small and agricultural 
counties have [ttle of this business. In the trading and larger 
counties, from some causes, insolvency business, like all other, 
concentrates, so that, whilst many may not receive more than a 
tithe of the above average, some are in annual receipt of ten times 
all their professional income, and, from this source solely, of far 
more than the salaries of the justices of the supreme court itself, 
whose whole time must be absorbed by the important and arduous 
duties of their office. Out of the sixty, it may be fairly estimated 
that five average $4,000 each, (including fees of master and clerk) 
and twenty $1,000 each, whilst the remainder receive compara- 
tively small sums. The first calculation, then, will not apply to 
many, whilst in the case of many others, it shows far less than 
the truth. Three months, taken at random, by a gentleman, from 
the returns, give an average of twenty cases a month before a 
single master. If the fees of the master and clerk be but $30 
in each case, this allows $600 a month, or $7,200 a year. If the 
fees of the cases average $50 each, then here is a salary of 12,000 
to a single master and clerk. Such are the round numbers on 
estimates and data furnished by prudent men. In one month the 
returns show thirty-seven cases before a single master. $30 a 
case is as little as can be named, and this would give the master 
and clerk $1,110 for the cases of a single month. Considering that 
these do not diminish the professional earnings of those gentlemen, 
it must be conceded that they do thrive well. Really, the statute 
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of 1846, directing all the cases to be returned, has gathered some 
useful statistics, which we recommend men to look over in details 
which we cannot go into. It is shameful, that a state so close-fisted 
that she cannot provide for the benches of the high courts of a 
great trading people judges enough to do their regular business, 
when their powers are taxed to the utmost, and will not half pay 
those she has for the toil of the highest and most useful oflices 
in her gift, so that she must see those offices deserted for the 
bar, the desk, the agency of a cotton mill, —can tolerate a system, 
which, in its theory, in providing relief for the poorest class in its 
midst, is burthening them with fees clearly excessive, and unjustly 
appropriated, or, according to the fact, is wasting the assets that 
belong to the ten thousand creditors of those insolvents. 

The masters and clerks, of course, have but the prescribed fees 
in each case, and for a single one, no doubt little enough for their 
services, the messengers’, assignee’s and other bills, no doubt, are 
small enough for the services actually rendered. The great evil 
is at the root of the system. 

These salaries named, are, however, by no means the whole of 
the expense of this machinery. They can hardly be called with 
truth its chief part. In twenty-five cases, taken as they came 
from the tops of bundles as they are tossed into the pigeon-holes in 
the probate court oflice of Suffolk, and from the various letters of 
the alphabet at random, the fees and expenses, estimating the fees, 
in the cases where they do not appear from the papers, at the 
minimum, amount to $1893 09. This gives an average of over 
$75 for the charges in each case. ‘Three only of these cases 
made any dividend, one of LL per cent. one of 9,3, per cent., and 
one of 3'%°5 per cent. This makes the average dividend (3, of one 
per cent.) less than one per cent. The averages in these cases fall 
below estimates made by men competent and informed. In three 
of those cases there is no account of any charges, the insolvent 
probably settling with the assignee himself, or having some friend 
who made no charges. In the cases that paid no dividend, the 
charges varied from a fraction short of $50, to $162, and in six 
of these cases just balanced the assets and squared the account. 
In fourteen of them there was no account of any assets. It is pos- 
sible that in some of the cases the officers of the law did not 
receive their pay. 

It is impossible to give full and exact summaries of the whole 
business, there being no records or returns to show it. But there 
is no reason to suppose that any would vary essentially the above 
results. Very few cases of great estates and large dividends 
have been settled under this law. 

33* 
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It would be interesting to compare the net cost and proceeds 
of settlement of a large number of estates of men failing in trade 
and settled by merchants in their own way, with the like number 
settled under this law. But it is utterly impracticable. But most 
men can form some judgment on the matter with a little thought. 
Judging from the reluctance with which a certain class yield to 
the necessity of resorting to this system, the facts, if they could be 
known, would show a balance that would argue little for the per- 
fection of human reason. 

The number of cases returned, (1300 a year) shows that the law 
is much more than a statute for “ the relief’ of a certain class. 
Allowing for cases of proceedings against fraudulent debtors’, 
(bankrupt cases,) it seems impossible that, in this state, so large a 
number as the residue of the 1300 should, annually, be so utterly 
stripped by the chances of trade, that they cannot pay a cent ona 
dollar, and so oppressed and utterly destitute of hope, that the 
law should step in and break all their honest bargains, and stretch 
out the arm of relief. The insolvency system does not operate as 
a system of relief. It is constantly resorted to, without repug- 
nance, by certain classes who do not need relief, but a release. 
Its provisions are, not only in contemplation of law, part and parcel 
of every contract made, but, in the minds of these men, almost of 
the nature of days of grace ona note, just as much secured by 
law, as honorably asked, and almost as surely claimed. It is not 
the hope of honest men in trouble, but the threat of knaves de- 
signing mischief. Creditors know that it scatters property to the 
winds. Without it, honest men can generally shift for themselves. 
With it, the friends of a man in trouble cannot render him aid 
with any safety to themselves or the assurance of benefit to him. 
Without it, dishonest men might be caught; with it, they are 
almost sure to escape. It discourages enterprise and industrious 
exertion. It tempts to reckless speculation. It works as if it 
were designed, as a part of the system of repudiation. Classes 
of men might be named, well known, to those of little experi- 
ence, who have been infected by it. Their trade has been a game 
at which they might win, but could not lose. A stronger proof of 
the abuses it leads to could not be given than the number of those 
who avail themselves of the law. 

Let us now consider, for a moment, how far this law pre- 
vents the evils it was contrived to remédy, viz. : oppression and 
fraud. 

On these points, of course, from the nature of things, few, if any 
data can be given. Some evidence concerning them might, with 
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infinite labor, be gathered from court records, voluminous exami- 
nations before masters, and from the records of deeds and mort- 
gages for a few months prior to the filing of the several petitions. 
But one or two general considerations are worth weighing. 

If, by oppression, is meant arrest and imprisonment, it must be 
remembered that relief from that can be had in twenty-four hours ; 
it can even be provided against in anticipation, before judgment in 
a suit; and the relief is just the same which is required in insol- 
vency, the oath of the party, which is final in case of imprison- 
ment, though not so in insolvency, the party still being at the mercy 
of his creditors. One oath is the poor debtor’s, the other the insol- 
vent’s. ‘They are nearly identical. If different associations are 
connected with the names, the fact argues ill for the state of opin- 
ion that distinguishes where there is no difference. The insolvent’s, 
if either, ought to be the more dishonorable, for the plainest of rea- 
sons, that a man might justly hesitate to ask to be relieved from all 
his debts, when he could not shrink from seeking relief from indi- 
vidual oppression. 

If, by oppression, the seizure of a man’s property be meant, the 
insolvent law does the same thing ; if that constant seizure of one’s 
property and earnings, that eternal harassing, which sometimes 
disheartens and discourages a good man, be oppression, it may be 
said it can be remedied in other ways. Even insolvency gives for 
this no sure relief. But, as things are, the practical question is how 
the various accounts of good and evil balance. In these cases this 
statute, to a certain extent, gives relief. Without it, the other laws 
secure to all men their contracts, by the property and labor of their 
debtors, with protection against want and inhumanity. Against 
rare cases of inhumanity (if relief were not provided for it,) must 
be offset the not altogether rare cases in which the insolvency of a 
single person brings destruction of like sort, without hope of relief, 
on numerous victims. A single town might be named, in which the 
insolvency of three men, in as many months, caused more cases 
of extreme suffering, than occurred before this law existed, in 
five times that number of years. Hard as it is to struggle against 
a stern creditor exacting his rights, it is better to risk meet/ng that 
rare monster who has no mercy, than to be in constant danger of 
having everything swept off, in open violation of all right, and sunk 
before the eyes of a thousand common sufferers. 

The law, too, has itself forms of oppression, which are very well 
known. 

It is true, the statute makes provision for the recovery of unlaw- 
ful preferences, and provides that they shall invalidate the dis- 
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charge. But an assignee, seeking to recover, has a hard burden, 
to show not only insolvency, but also that the insolvent had no 
reasonable cause to believe himself solvent, and that the party 
preferred had cause to believe him to be insolvent. Men are fools 
who cannot, if they choose, under this rule, evade the law. 

The extent of this evil cannot be known. Many causes prevent 
its being known. The absence of objections from the record is no 
proof of the absence of fraud. Interest as well as ignorance, want 
of funds, unwillingness to spend money for the benefit of others, 
dread of litigation, with other causes, prevent the investigation of 
cases. But men of experience say that cases of voluntary prefer- 
ence are not rare exceptions, are not even in the minority, but that 
the records of conveyances and mortgages made by insolvents are 
full of evidence to show that this is a terrible evil. The remark is 
often made, that the cases of perfectly honest and legal procedure 
are very rare. 

The very extent of the evil in some cases is the reason nothing 
can be done to relieve from it. Property can only be recovered 
back by suit. But if an insolvent has fraudulently conveyed away 
his whole estate, an assignee will not sue without funds. It is 
rare that all will make a common purse, and one will not risk his 
good money for others’ benefit. ‘Thus many are passed by. 

The extent of this evil may be judged of from the fact that the 
amendments of the law have been aimed at it, and, last year, it 
was necessary to pass an act, giving to masters a summary and 
stringent power to cite before them, and examine on oath any 
person ‘ suspected of having received, concealed, embezzled, or 
conveyed away any of the money, goods, effects, or other estate 
of such insolvent.” 

It certainly has become a great evil that can call for so harsh a 
law; which forces every one, against whom a suspicion is alleged, 
to appear on pain of imprisonment, and to submit to examination, 
however protracted, without any compensation. Even such an 
examination settles nothing. It may be used in evidence, but it 
must be in an independent action or suit. 

The joint operation of the laws of the United States and those 
of this state, present a twofold evil; as they afford a ready mode 
of securing these fraudulent preferences, and as they secure to 
foreign, (that is out of the state) creditors a most unequal advan- 
tage. Inasmuch as foreign debts are not barred, and the attach- 
ments out of the courts of the United States not affected by any 
proceedings in insolvency, a man may, by petitioning in chancery, 
throw into the hands of a friend or relative living in Providence 
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or Portsmouth, or even here, if not a citizen of this state, all 
his property free from all attachment of the state creditors, and 
neither he nor all his other creditors within the state can do anything 
to compel foreign creditors to take a dividend with the rest, de- 
prive them of this unjust preference, or secure to the insolvent, in 
any case, the benefit of the law, supposed to be so great, against 
any one living out of the limits of the commonwealth. 

It is most likely that this is the cause that has limited the insol- 
vent laws to certain classes whose business is chiefly confined to 
this state. It is certain that this evil alone will soon become 
intolerable. The trade with other states is so great, they are so 
near, and so much connected, that the present state of things can- 
not exist. ‘There must be some uniformity and equality. So 
many instances have already occurred in which the creditors 
within this state have seen the whole property of insolvents 
snatched away from them, to pay the single debt of some one who 
happened not to be a citizen, that the evil is sorely felt. It cer- 
tainly leads to enormous abuses. 

We have thus tried to show the actual effects of the insolvent 
laws of this state. ‘The general principles of such laws and the 
peculiarities of them, have been discussed elsewhere, and cannot 
be here. Even the evils here presented shrink to nothing in im- 
portance before those which lie at the foundation of the system 
itself. 

It is probable that this law would not have stood so long but 
for the intervention of the bankrupt law and the prejudices against 
the attachment laws, and the idea that this would check litigation. 
Perhaps fashion did something for it. But it may well be doubted 
whether anything will so surely secure equality and justice as to 
leave to each man to look after his own interests and give him the 
power of securing his own rights. The millennium is not yet come 
in which, trusting in men’s purity and honesty, all restraints of 
government, marriage and society, can be torn down, and creditors 
left to the free will of their debtors. Men must have security and 
ways for recovery of their debts, and, in some way, will. It is 
not merely a question of expediency whether each shall look out 
for himself, or each attach for common benefit, or shall be left to 
the debtor himself. Men feel that the relation of debtor and 
creditor is one which the law is bound to protect efficiently. It 
has been said that Massachusetts never had so good a system as 
that which secured to each his attachment on mesne process. It 
is certain there could hardly be devised so good a cause for rogues 
as our present system, or one so like to fill the state with dishonest 
men. 
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If the proceedings in insolvency are to be called litigation, and 
the money sunk there is spent in law, and it certainly is not saved, 
then the state bears a far heavier burden than it ever did before. 
There are fewer collection suits and levies on property. But in 
their place there are the manifold proceedings growing out of in- 
solvency. We save no costs, but only see them spent in those pro- 
ceedings which end in smoke. They may be felt Jess than when 
paid out ef the amount of debts collected. But they are paid, 
nevertheless, and in such shape that there is no return. We lose 
our debts and the costs besides. ‘The number of cases under the 
law that have come before the supreme court would fill a large 
volume, and has been a heavy labor. Whilst those that have come 
up and been disposed of by single judges of that court are very 
numerous. Probably no laws on the statute books, of equal length, 
present so many intricate and doubtful questions as those relating 
to insolvency. ‘The Chief Justice of the Supreme Court says they 
are “the most numerous, complicated, and important that come 
before the court.’ Considering the number of petitioners, the 
counsel engaged for various parties in each, the various proceed- 
ings growing out of them, the suits before that bring them on, 
and those brought to test them, with those in favor of foreign 
creditors, and that the number of suits in courts is but little, if at 
all reduced, we may well fear that this has been, and promises to 
be a fruitful source of litigation; where ammunition enough is 
spent, but there is no game. The lawyers will be charged with 
taking the whole grist for toll, and be forced to bear the blame 
which justly belongs to the laws themselves. 

The law hardly can claim revision again. It has been amended 
three times, not in formal, or minor points, but in its vital ele- 
ments. Once it has been suspended, though by the decision of 
Austin v. Caverly, it was only sleeping, and not dead. Once it 
was on the eve of being repealed. 

Surely, without presuming to sit in judgment on the collected 
wisdom of the general court, any one can see that this statute isa 
branch that ought to be pruned off. It does not work as it was 
expected it would. Nobody expected to pass a law that no one 
should be obliged to pay his debts unless he chose to do so. No- 
body meant to create so costly and so useless a machine. 

Let this statute, then, be repealed, and, if men of wisdom and 
experience judge best, all before it, if not, let the old system be 
tried again. 

If a new system is to be created, let there be a court of able 
judges. Five, with salaries of $2000 each, would cost but a frac- 
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tion of present fees, and estates need not be burdened with them. 
Let the proceedings, as summary as may be, be open and not in 
Let the hearing and evidence on the proofs be thorough, 
the decisions on all claims final, the examinations of persons sus- 
pected be recorded, and let the courts, when satisfied on the evi- 
dence, enter a decree or judgment, as in a formal suit, which shall 
Let some mode be devised for appointing assignees, that 
shall prevent the debtor’s undue influence, and secure for the cred- 
itors a diligent and trusty agent. 
voluntary applications that it shall no longer be a matter of course 
that each man is to be freed from his debts who asks. 
all who are employed be paid regular and just salaries. 

as it is now administered, is one of the heaviest burdens, and cer- 
tainly the most worthless one in the state. 

It may, with perfect truth, be said, that this law, more than any 
others, holds out direct temptations to the most enormous abuses 
It distributes no effects to creditors. 
settled under it, are, almost, in the words of Lord Eldon, concern- 
ing the English bankrupt estates, “ only a stock in trade for the 
master, clerk and assignee.” 
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Circuit Court of the United States, District of Ohio, November 
Term, 1847, at Columbus. 


Peremptory challenges of jurors need not be made at the same time, but the par- 
ties may alternate. 

The jury cannot be asked generally, whether their conscientious scruples on the 
slavery question will prevent them from giving a verdict for the plaintiff, but 
such a question may be put to the members separately. 

Where a party charged with obstructing the claimant of fugitive slaves, is proved 
to have driven the slaves into a house, the door of which he closed against the 
claimant, it is incompetent for the counsel for the claimant to inquire whither 
the slaves had been since the door was closed. The alleged act of obstruction 
was the closing of the door, the effect of the obstruction formed no part of the 
cause of action. 

In an action under the statute of February 12, 1793, containing separate counts 

for harboring slaves and obstructing claimants, several penalties cannot be re- 
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covered for the same act, whatever may be the number of persons affected by 
the course of the defendant, nor can the same act be separated into distinct 
charges. 

Facts stated, which must be established to substantiate the charges of harboring 
and obstructing. 

The same act cannot be construed both as a harboring and obstruction. 


Tuts was an action of debt brought to recover the penalty pre- 
scribed by the act of congress of February 12, 1793, respecting 
‘* fugitives from justice, and persons escaping from the service of 
their masters.’ By the 4th section of this statute, it is provided, 
that if any person shall knowingly and willingly obstruct or hinder 
the claimant of a fugitive slave, his agent or attorney, in seizing 
or arresting a fugitive from labor, or shall harbor or conceal said 
fugitive after notice that he or she is a fugitive, such person shall, 
for either of these offences, forfeit and pay to the claimant the sum 
of five hundred dollars, in addition to any right of action which 
the claimant may have for injuries received or other damages. 


H. Stanberry and J. H. Thompson, for the plaintiff. 
S. P. Chase and J. W. Andrews, for the defendant. 


Some preliminary questions were raised in regard to the impan- 
elling of jurors, and the court ruled: 

1. That the two peremptory challenges of jurors allowed to each 
party by the Ohio statute, need not be made together, but the par- 
ties may alternate —the plaintiff making one challenge, and then 
waiting for the challenge of the defendant, before he exhausts his 
other peremptory challenge. 

2. That the question cannot be asked of the jury generally, 
whether the conscientious scruples of any of them are such on the 
subject of slavery as to prevent them from giving a verdict for the 
plaintiff, should his case be made out in proof, but that it might be 
asked of each individual. 

The court, however, suggested the following as a better form of 
the question: —‘‘ Have you any bias which will prevent you in 
this case from giving effect to the evidence, and the law as it may 
be made known to you by the court?” ‘To this the jurors all 
responded in the negative, and no further objections being taken, 
were sworn in. 

The plaintiff’s case rested chiefly on the evidence of 

Col. Mitchell : “ Tam acquainted with Peter Driskell, the plaintiff. 
He lives three quarters of a mile from me, about a quarter of a 
mile from the river, and about six miles from Maysville, Kentucky. 
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Jane and Harrison Garrison were his slaves, together with four 
other children of Jane Garrison. On the 26th of October, 1844, 
I was called upon by Mr. Driskell to go in pursuit of them. They 
had escaped on the preceding night. We followed them, but a 
rain coming en soon obliterated all traces of their path, and we 
who were pursuing returned home. I never saw those slaves 
afterwards until the 28th of February, 1845. I was then in pur- 
suit of the six slaves, in company with Andrew Jackson Driskell, 
the son of the plaintiff. On the 26th of February, I saw the boy 
Bill (one of the slaves,) at Sandusky city, near the tavern where I 
stayed. I employed a sub-agent, a small boy, to play marbles 
with Bill, and through him ascertain where all the boys were. I 
found by this w here all were but one. I then employed an Trish- 
man to induce Bill to come to my room at the tavern, told him 
what he was then to do, and how he was to go immediately after 
the rest. I had understood that Jane and Harrison Garrison were 
at Mr. Parrish’s, and a little after twelve o’clock on that day I 
made my way there. Near his house, I met Parrish, defendant. I 
accosted him, and asked him if a woman calling herself Jane Gar- 
rison, and her boy Harrison, were at his house. He said they 
were. I asked him if I could see them. He replied, if Jane 
wished it I could do so. 

We then returned toward the house, and I stood by the gate on 
the outside, whilst he went in. He came out in a very few 
minutes, with the woman Jane. She stood on his left hand. She 
spoke to me as if she recognized me, but she had a defect in her 
speech, and I will not pretend to recollect what she said. She ad- 
vanced quickly toward me, however, when Parrish put out his 
hand and arrested her progress. I, in a short time, asked her for 
Harrison. She looked at Mr. Parrish in an inquiring way, and he 
made an assenting motion, I think both with his head and his 
hand. She then went in the house and brought the boy. He also 
made a motion to approach me, but Parrish again interposed. I 
then informed Mr. Parrish that these persons were the slaves of 
Peter Driskell, of Kentucky, and that I wished to take them. 
“By what authority?” My reply was, “by a power of attorney 
from Peter Driskell,” laying my hand at the same time on the 
instrument in my breast pocket. ‘ You need not show me your 
power of attorney,” replied Mr. Parrish, “I want judicial au- 
thority for this.” I told him I did not know what judicial authority 
was, if this was not. I then demanded to arrest them, and he re- 
plied that I could not arrest them there, or something to that effect. 
He then shoved them into the house, went in himself, and closed 
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the door after him, and I bowed and went away. In about fifteen 
minutes [ saw Parrish again, and had some conversation with him. 
I was trying to arrest two of the other boys. 

Mr. Stanberry here wished to ask what Parrish said with regard 
to those other boys, to show, (as he said) that he was aiding in 
their protection, and by this means, to find the quo animo with 
which he closed the door as above. This was objected to as be- 
longing to a totally different transaction, and the objection sus- 
tained by the court. 

Mr. Stanberry then wished to ask whether the slaves had been 
seen since the door was thus closed behind them —to show that 
“the obstruction had been effectual.” 

This was objected to by counsel for defendant, on the ground 
that the effect of the obstruction formed no part of the cause of 
action, which would have been equally complete whether any 
ultimate results had been produced by the interference or not. 
The objection was sustained, and the question overruled. 

Mr. Stanberry then wished to ask whether Mr. Parrish did not 
afterwards say that the slaves were no longer to be found in his 
house, which question the court allowed to be put, and the witness 
proceeded. 

After this conversation, I heard Parrish say the slaves left his 
house that night. The power of attorney under which I acted is 
here. (The power was produced, and proved to be authority to 
Mitchell to arrest the fugitives.) 

Cross-examined. I had been several times in pursuit of these 
slaves before. When I saw Parrish I said nothing about wanting 
to arrest the slaves before they came out. Mr. Parrish was after- 
wards called as a witness in the court-house without my consent. I 
did not pay much attention to what was asked of him. During the 
trials there he made a statement of what transpired at the gate. I 
don’t know that I assented to any part of it; I certainly did not to 
all. I think Parrish admitted I had made the demand, but not that 
he pushed the woman in the house— there we differ. He may 
have only waved them in, and immediately closed the door. At 
the court-house nothing was said of a “ fair trial,” and Mr. Parrish 
used no other words in the place of “ judicial authority.” I never 
told Mr. Barbour or any other person that Mr. Parrish had con- 
ducted himself in a gentlemanly manner — that I had no reason 
to complain of him—nor that he had zeal as an abolitionist, but 
was an honest man. At the last term of this court I did take 
a walk with Mr. Barbour, to find out how our testimony agreed, 
and correct myself if I was wrong, but we disagreed soon and 
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parted. I was employed to catch these persons, at $1 25 per 
day and expenses paid —have no interest in this suit, save the 
establishment of the principle. 

McLean, J. This action is brought to recover penalties under 
the act of congress in relation to fugitives from service. That act 
has been held to be constitutional, but it is penal in its character, 
and must be strictly construed. ‘The penalties given by it go to 
the plaintiff. 

The defendant is charged with harboring and concealing two 
fugitive slaves of the plaintiff, and with obstructing their arrest. 
The declaration contains two counts for harboring and concealing, 
and two for obstruction; but several penalties cannot be recovered 
for the same act, whatever be the number of persons harbored, or 
whose service is obstructed: nor can the same act be separated 
into distinct charges of haboring and obstructing, and thus be 
made the foundation for the recovery of distinct penalties. To 
establish the charge of harboring and concealing there must be 
satisfactory proof that the defendant, with full knowledge that the 
persons harbored were slaves escaped from another state, concealed 
them with intent to elude the vigilance of the master and defeat his 
claim. ‘To establish the charge of obstruction there must be proof 
that the plaintiff, in person, or by his authorized agent, attempted 
to arrest the fugitives, and that the defendant, with the same full 
knowledge, wilfully obstructed the arrest. 

The important fact to establish is that Colonel Mitchell attempted 
to make the arrest. He must have apprized the defendant that 
these were escaping slaves—that he was authorized to make the 
arrest, and that he did attempt to make the arrest, and was pre- 
vented by the defendant. 

To secure a fair trial to persons claimed as fugitive slaves, and 
to insist upon a fair trial in their behalf is laudable: but such efforts 
should be made in good faith. 

It is the province of the jury to weigh the evidence. If they are 
satisfied beyond a reasonable doubt, that the defendant has har- 
bored and concealed the fugitive servants of the plaintiff, and has 
obstructed their seizure by such acts as the count has defined, they 
will find for the plaintiff; otherwise they will find for the de- 
fendant. ; 

The case was then submitted to the jury. 

After having been out about an hour, the jury sent a request 
to the court to define the manner in which their verdict should 
be given; whether they were obliged to find on all the counts 
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of the declaration, or might give in a verdict as to a part. 
The court instructed them that the two counts for obstructing re- 
lated to one offence, and the two counts for harboring to one offence. 
For each of these offences five hundred dollars can be claimed. 
The same act cannot be construed both as a harboring and ob- 
structing. ‘There must be two distinct acts to constitute these two 
offences. If there is but one, the jury must decide whether it is 
an obstruction or a harboring. 

The jury then retired, and afterwards returned a verdict for the 
plaintiff — finding the defendant guilty both of harboring the slaves 
and obstructing the master. The obstruction consisted in the 
conduct of Mr. Parrish at the gate. The harboring in permitting 
the slaves to remain in his house until nightfall—an “intent to 
elude the vigilance of the master” being inferred. 

The next morning Messrs. Chase and Andrews moved for a 
new trial, because the verdict was against evidence. 





District Court of the United States, Western District of Virginia, 
September Term, 1847. 


James B. Camppetyi vs. Unirep Srates. 


The case of For v. Ohio, explained. 

A law of the United States, prohibiting the circulation of counterfeit coin, is 
constitutional. 

It is not essential to an indictment under such a law, that the offence should be 
charged to have been committed in territory within the jurisdiction of the 
United States. 


Tnis was an indictment against James B. Campbell, for forging 
and passing counterfeit coin contrary to the act of congress, of 
March 3, 1825. The first count of the indictment charges the de- 
fendant with making, forging and counterfeiting the coin in ques- 
tion. No exception is taken to this count, and it need not there- 
fore be farther noticed. The second count charges that the 
defendant, 


‘on the first day of December, A. D. 1846, at the county of Marshall afore- 
said, within the district aforesaid, and within the jurisdiction of the court afore- 
said, one piece of false, forged, and counterfeited coin, in the resemblance and 
similitude of a piece of foreign coin made current by law in the United States, 
known as the dollar of Mexico, unlawfully, falsely, deceitfully and feloniously 
did pass, ulter, publish, and sell as true, to one Jacob Brantuer, with intent to de 
fraud him, the said Jacob Brantner, he the said James B. Campbell, at the time 
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of so uttering, passing, publishing, and selling said piece of coin as aforesaid, then 
and there, well knowing the same to be false, forged and counterfeited ; contrary 
to the act of congress in such cases made and provided, and against the peace and 
dignity of the said United States.”’ 

To this second count of the indictment, the defendant has 
demurred generally, and has assigned the following causes of 
demurrer : That the offence is not charged to have been committed, 
either (1) with intent to defraud the United States, or (2) in fraud 
of the United States, or (3) with intent to defraud any officer or 
agent of the United States receivi g the same, by virtue of any 
office or agency in behalf of the United States, or (4) in fraud of 
any officer or agent of the United States, acting in his official 
capacity, and authorized to receive the moneys of the United States, 
or (5) that the said Jacob Brantner was an oflicer or agent of the 
United States, and received said counterfeit money by virtue of 
such office or agency, or (6) that the said counterfeit money was 
paid to the said Jacob Brantner in discharge and payment of any 
debt, fine, judgment, liability, covenant or other legal obligation 
owing or due to the United States, or (7) that it was done by the 
defendant within and upon territory under and within the jurisdic- 
tion of the United States. 


George H. Lee, District Attorney, for United States. 
George W. Thompson and Moses C. Good, for the defendant. 


The opinion of the court was delivered by 

Brockensrovucn, J. These various causes of demurrer, except 
the last, are predicated upon the assumption that the act of passing 
counterfeit coin, with guilty knowledge and intent to defraud, is 
not cognizable in the federal courts, unless it be done with intent 
to defraud the United States, or some of their officers acting under 
their authority. But the act of congress on which this indictment is 
framed, punishes the act of passing counterfeit coin “ with intent 
to defraud any body politic or corporate, or any other person or per- 
sons whatsoever.”’ The indictment in this case avers, as we have 
seen, that the act was done “with intent to defraud one Jacob 
Brantner,” and this is therefore a good averment, provided the 
act of congress, on which the indictment is based, be of any validity. 
The demurrer, then, if it is sustaiued, must be supported, not on 
the ground of the want of any averments required by the law, but 
on the ground that the law itself is unconstitutional and void. 

The power of courts to decide upon the constitutionality of a 
law is, at all times and under all possible circumstances, a most 
grave and delicate one, and is not to be exercised without the most 
34* 
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mature deliberation. This remark is true even when the law 
whose constitutionality is drawn in question is of recent origin, and 
when, if it be held to be beyond the constitutional competency of 
the legislature, no inconvenience will result from the judgment of a 
court pronouncing it null and void. But the question assumes a 
far deeper importance when, as in the case at bar, the law whose 
constitutionality is denied, has been in force for a long series of 
years, without a doubt having been suggested till now that it vio- 
lated either the letter or spirit of the constitution of the United States. 

On the 21st of April, 1806, congress passed a law punishing the 
offence of passing counterfeit coin, by a heavy pecuniary fine and 
imprisonment in the penitentiary. This law was re-enacted by the act 
of March 3, 1825, which is still in force. Thus for a period of more 
than forty years, this law has been upon the statute book, prosecutions 
under it have occurred in every state in the union, and the statistics 
of our penitentiaries would probably show that at this very moment 
hundreds of convicts are paying the penalty of its violation. Yet 
though this long acquiescence of the courts of the United States, 
both state and federal, and the uninterrupted practice under it, 
must be regarded by this court as strong persuasive authority that 
the act in question is within the constitutional competency of con- 
gress, still it is cheerfully conceded that if this court shall be satis- 
fied that it involves a clear violation of the constitution, it must be 
pronounced null and void. To determine this important question, 
we must refer to the fifth and sixth clauses of the eighth section of 
the first article of the constitution, from which the authority to pass 
this law, if it exist at all, must be derived. Those clauses are as 
follows : 





‘** The congress shall have power, 

‘5. To coin money, regulate the value thereof, and of foreign coin, and fix the 
standard of weights and measures. 

**6. To provide for the punishment of counterfeiting securities and current coin 
of the United States.”’ 


By a subsequent clause of the constitution the states are ex- 
pressly prohibited from coining money, and consequently the 
power to coin money conferred by the constitution upon congress, 
is an exclusive power. 

If these clauses cannot fairly be interpreted as conferring the 
power upon congress of punishing the offence of passing and ut- 
tering counterfeit coin, then the law upon which the second count 
of this indictment is based, has no warrant in the constitution, and 
is null and void: and it must follow asa corollary from this con- 
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clusion that the demurrer must be sustained. The indictment can- 
not be supported asa good indictment at common law, for it is 
fully admitted that this court has no common law jurisdiction of 
crimes, and can only take cognizance of those which are expressly 
declared to be such either by the constitution, or laws of the 
United States, made in pursuance thereof. United States v. Hud- 
son &§ Goodson, (7 Cranch, 92); Uniled States v. Coolidge, 
(1 Wheat. 416.) 

If the constitution had simply granted to congress the exclusive 
power to coin money, and had been wholly silent as to the power 
to punish the acts of counterfeiting and passing spurious coin in 
the resemblance of the true legal oin of the United States, 1 ap- 
prehend there could have been no difliculty whatever in determin- 
ing that congress would have possessed full power to pass all laws 
which it might deem essential to protect the currency which itself 
created from debasement and depreciation, for it is an admitted 
and undoubted principle of construction, that the grant of any 
specific power by the constitution does, by necessary implication 
and intendment, import the grant of every other power which is 
essential to the execution of the power thus expressly granted. 
An apt illustration of this principle is furnished by that brief clause 
of the constitution conferring upon congress the power “ to esta- 
blish post offices and post roads.” This short and comprehensive 
clause of the constitution, is the sole foundation on which the au- 
thority to pass the numerous detailed and complicated provisions 
of the post-office laws, defining and punishing offences against 
the post-office establishment, rests, and yet the constitutionality 
of these laws has never been called in question, so far as I am 
advised, in any judicial forum in the United States. It would have 
been a vain and nugatory thing to say that congress should have 
the power to establish post-oflices and post-roads, if the power to 
protect the mails from depredation would not necessarily result from 
the express grant of the principal power. ‘The grant of the power to 
create, involves the grant of the auxillary power to preserve and pro- 
tect the thing created, and hence, the grant of the exclusive power 
“to coin money, regulate the value thereof, and of foreign coin,” 
would necessarily, in the absence of any other clause of the con- 
stitution limiting and defining the measure of such protection, draw 
after it the full power to preserve and maintain the purity of the 
currency established in virtue of the principal power, by any 
means deemed essential to that end. It does not admit of question 
that the power to suppress, by penal enactments, the circulation, 
equally with the making of counterfeit coin, would be “ necessary 
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and proper ” to carry the express power of coining money into full 
effect. I do not understand the soundness of this proposition to be 
controverted by the counsel for the defendant, but admitting it to 
be true, it is insisted that the sixth clause of the eighth section, 
which is quoted above, does in fact by express terms limit the gen- 
erality of the power which would otherwise result from fair and 
necessary implication, to the power of punishing the mere act of 
making counterfeit coin. The language of the constitution in the 
clause we are considering is, that congress shall have power “ to 
provide for the punishment of counterfeiting the securities and cur- 
rent coin of the United States.” It is said that the term counter- 
feiting has a perfectly definite signification, and can only be ap- 
plied, by any just interpretation of its meaning, to the act of mak- 
ing and forging, and not to the act of circulating counterfeit coin. 
In support of this view, 1 am referred to the British statutes in 
force at the time of the adoption of the constitution, discriminating 
between the offences of counterfeiting and of passing and ullering 
counterfeit coin, the former being declared treason, and the latter 
a misdemeanor only. It is admitted by the counsel for the United 
States that such discrimination existed, but he insists that the term 
counterfeiting, as used in the constitution, is to be construed as 
nomen generalissimum comprising every offence against the coin. 
It is undoubtedly true, as contended by the counsel for the de- 
fendant, that at the time of the adoption of the constitution, the 
term counterfeiting in the English statutes was well understood as 
applying to the act of making, in contradistinction to the act of 
circulating, counterfeit coin, and I feel bound by the well-esta- 
blished rules for the construction of statutes, to construe the term 
in this restricted sense as used in the constitution. When the con- 
stitution employs a term of art, derived from the laws of another 
country, to which a definite signification is attached, as used in 
those laws, we are bound to regard the constitution as adopting 
with the term itself such definite signification also. (2 Burr’s 
Trial, 401); United States v. Magill, (1 Wash. C. C. R. 463.) 
I am, therefore, of opinion that the powers of congress to punish 
the offence of uttering counterfeit coin is not fairly deducible from 
any amplification of the term counterfeiting, as used in the clause 
under consideration. If the power exists at all, it must exist as 
an implied, and not as an express power. 

Now in determining whether the power of punishing the circu- 
lation of counterfeit coin may be deduced by fair implication from 
the express power to punish the act of counterfeiting the coin, we 
must look to the evil intended to be suppressed or remedied in 
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granting this latter power to congress. It cannot be aflirmed that 
the great end which the constitution had in view in conferring 
this power, to wit, the preservation of the purity of the circulating 
medium of the country by the suppression of counterfeits, could 
be accomplished by denouncing punishment against the counter- 
feiter, the fabricator of the spurious coin only, and permitting the 
fraudulent and criminal circulator of the false coin to “go un- 
whipped of justice.” How could it be supposed that the counter- 
feiting of the coin could be prevented, so long as its circulation ad 
libitum by the guilty accomplices of the forgers was tolerated by 
The number of persons engaged in the fabrication of 
base coin always bear but a small proportion to those employed in 
its circulation. 
shades of profoundest secrecy whilst prosecuting his unlawful 
trade. He may plunge into the deepest recesses of the wilder- 
ness and exercise his ingenuity in fabricating the instruments by 
which he hopes to rob and swindle society, and incur but a remote 
risk of detection. But the accomplices of his guilt, whose aid is 
necessary to make his labors profitable, cannot thus securely fortify 
themselves against the vengeance of the law. They must go into 
the thronged highways of life and come into close contact with 
their fellow-men to vent their spurious and worthless coin. Their 
vocation isan eminently hazardous one, and accordingly we find, that 
while convictions for uttering and passing counterfeit coin are fre- 
quent, those for forging are very rare indeed. ‘The suppression 
of the crime of counterfeiting, then, can only be accomplished by 
arresting the resulting crime of circulating counterfeit coin. And 
if it be true that the grant of the power to punish the principal offence 
of counterfeiting does not, upon any fair and reasonable rule of con- 
struction, draw after it the power to punish the secondary offence 
of passing and scattering counterfeit coin, then it follows that the 
framers of the constitution have armed the general government 
with no adequate means of protecting that currency, the creation 
and regulation of which have been, by express terms, exclusively 
vested in congress. But I am of opinion that the constitution of, 
the United States is not so imperfect an instrument as the argument 
supposes, and that the power to punish the circulation, is a fair and 
necessary incident to the power to punish the making of counter- 
If congress can, by the instrumentality of the law we 
are considering, arrest the circulation of spurious coin, the sup- 
pression of the principal offence of counterfeiting will result as a 
necessary consequence. The circulation of his base coin is the 
sole object of the forger ; and if that end be defeated he will aban- 
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Besides, the forger may draw around himself the 
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don his trade as profitless. I am well satisfied, therefore, that the 
act prohibiting the circulation of counterfeit coin is fully within the 
constitutional competency of congress. 

But it is supposed that this conclusion conflicts with the decision 
of the supreme court of the United States, pronounced in the late 
case of Malinda Fox v. The State of Ohio, (5 Howard R. 410.) 
It will be easy, I think, to show that the conclusion to which the 
views above expressed have conducted me, is entirely consistent 
with the point resolved by the supreme court in the case last cited. 
The case was this. Malinda Fox was indicted in a state court of 
Ohio for “ passing and ullering a certain piece of false, base and 
counterfeit coin, forged and counterfeited to the likeness and simil- 
itude of the good and legal silver coin currently passing in the 
state of Ohio, called a dollar.”” The indictment was framed upon 
a law of the state of Ohio, and the defendant was convicted, and 
the judgment of the court below was affirmed by the supreme 
court of Ohio. The defendant took the case by writ of error 
to the supreme court of the United States under the 25th sec- 
tion of the judiciary act, and the latter court affirmed the decision 
of the state court of Ohio, thus aflirming that the state law of Ohio 
punishing the offence of passing and uttering counterfeit coin, did 
not violate the constitution of the United States. This aflirmation 
of the right of a state legislature to legislate on the subject of coun- 
terfeit coin does not necessarily involve a denial of the existence 
of a similar power in congress, except upon the ground that the 
power is essentially exclusive in its nature, and cannot co-exist in 
two independent governments at the same time. But this latter 
proposition is most certainly not established by the case of Fox v. 
Ohio, for Mr. Justice Daniel, in delivering the opinion of the ma- 
jority of the court, says: 


“Tt has been objected, on behalf of the plaintiff in error, that if the states 
could inflict penalties for the offence of passing base coin, and the federal govern- 
ment should denounce a penalty against the same act, an individual under these 
separate jurisdictions might be liable to be twice punished for the one and the 
same crime, and that this would be in violation of the fifth article of the amend- 
ments of the constitution, declaring that no person shall be subject for the same 
offence to be twice put in jeopardy of life or limb. Conceding for the present that 
congress should undertake, and could rightfu//y undertake to punish a cheat per- 
petrated between citizens of a state, because an instrument affecting that cheat 
was a counterfeit coin of the United States, the force of the objection sought to 
be deduced from the position assumed is not perceived ; for the position itself is 
without real foundation.”’ 


Now I understand this language as resting the conclusion of the 
court upon the concession, made indeed for argument’s sake, that 
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the power to punish the offence of passing and uttering coun- 
terfeit coin may exist, concurrently, in the two goverments, and 
that in granting it to the federal government, the states did not divest 
themselves of their preéxisting right to exercise the same power, 
but retained it among their reserved rights. ‘The denial of the sound- 
ness of the position, that if the power were a concurrent one, an 
individual might be twice punished for the same offence, is under- 
stood to refer to the opinion Mr. Justice Washington, delivered in 
the case of Houston v. Moore, (5 Wheat. 31,) where it is said, that in 
case of concurrent criminal jurisdiction between the general gov- 
ernment and the states, the sentence of either court may be pleaded 
in bar in the other, in like manner as the judgment in a civil suit. 
It is undoubtedly true, however, that in other portions of the same 
opinion the court do announce propositions which cannot easily be 
reconciled with the existence of the power in question in the fede- 
ral government, but if the view I have taken of the case be cor- 
rect, these general propositions are mere obiler dicla, and are not 
entitled to be regarded as authority. I may be permitted to hope 
that the direct question, whether the power to punish this oflence 
does or does not reside in the federal government, will speedily be 
presented to the supreme court of the United States, as it is in 
the highest degree desirable that this grave constitutional question 
should be authoritatively settled by the highest judicial forum known 
to the constitution and laws. 

I have said that the aflirmation of the right of a state to punish 
this offence did not necessarily involve a denial ofa similar power in 
congress. We have high authority for assuming that the power to 
punish both the offence of forging and passing counterfeit coin is a 
concurrent power, to be exercised indifferently by the state and gen- 
eral goverments. Such has been the received opinion in Virginia at 
least from a very early period. The law of this state prohibits, under 
heavy penalties, the falsely making, forging and counterfeiting any 
coin current within this commonwealth, whether made current by 
law or usage. (1 Rev. Code of 1519, p. 578.) In Rasnick’s case, 
(2 Va. Cases, 356,) the prisoner was indicted in the superior court 
of Russell for forging “* seventy-five pieces of base coin in the likeness 
and similitude of the good legal coin and currentsilver coin within the 
commonwealth, called Spanish milled dollars.” ‘The prisoner was 
convicted and sentenced to ten years imprisonment in the peniten- 
tiary, and the judgment of the court below was, after full argu- 
ment, unanimously ailirmed by the general court of Virginia. 
Now it is true that the constitutional power of the state to pass 
such a law was not discussed either in the argument at the bar, or 
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in the able opinion of the court, but the very fact that the question 
was not raised either by the very eminent counsel of the prisoner, 
or the learned judges who tried the cause, is strong negative proof 
that in the opinion of both the constitutionality of the law could 
not be successfully controverted. It would be indeed strange if an 
objection, which if well taken, would go to the very foundation of 
the prosecution, could have escaped the serntiny of both bench and 
bar. If this view of the question be sound, the conclusion inevita- 
bly resulting from it is, that the power to punish the offence of 
counterfeiting the current coin of the country resides concurrently 
in the state and general governments, and is not exclusively vested 
in either, for we have seen that it is vested in congress by express 
grant. 

That this view was also entertained by congress is clear from 
the fourth section of the act of April 21st, 1806, which provides, 
that “ nothing in the act contained shall be construed to deprive the 
courts of the individual states of jurisdiction under the laws of the sev- 
eral states, offences made punishable by this act.” (4 Statutesat large, 
121.) Now, while it is conceded that an act of congress cannot confer 
upon the state courts jurisdiction to exercise the judicial power of the 
United States, which is exclusively vested by the constitution “ in the 
supreme court of the United States, and in such inferior courts as 
congress shall from time to time ordain and establish,” nor give 
validity to laws which are repugnant to the constitution of the 
United States, the fourth section of the act above quoted is still im- 
portant, as containing a legislative declaration of opinion that it is 
within the constitutional competency of the individual states to pro- 
vide, by their own laws, for the punishment of the same offence. 

Laws almost identical in phraseology, and quite identical in ob- 
ject with the law of Virginia referred to above, have long existed 
in Massachusetts, New York and Pennsylvania, and it is believed 
that similar laws are found in the codes of most of the states of 
the union. (Wharton’s Am. Cr. Law, 323-3835.) 

The last ground of demurrer relied upon is, that it is not averred 
in the indictment that the offence was committed within and upon 
territory within the jurisdiction of the United States. There is 
nothing in this objection, and it was not noticed in the argument 
atall. ‘The venue is formally any properly laid. 

I am of opinion that the act in question is constitutional, and that 
the indictment is framed in conformity with its provisions. The 
demurrer is, therefore, overruled. 
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SUPERIOR COURT, CITY OF NEW YORK. 


Superior Court, City of New York, November, 1847. 
Oakey v. ASPINWALL ET AL. 


The essential elements of a secret partnership. 

Where money is advanced to a merchant, and the premium or profit for its use 
is not fixed and certain, but depends upon the accidents of trade, the person 
making the advance, will be liable as a partner to such merchant’s creditors ; 
although he is not to risk any part of his advance, or share in the losses of the 
trade. 


Tue defendants, as agents of one Mr. Baker, a merchant in 
Trinidad de Cuba, gave bonds conditioned for the payment of 
whatever amount it should appear that said Baker and John Young 
owed to the plaintiff on a judgment recovered in 1834, against 
Young and Baker, without the service of any process upon, or ap- 
pearance of, the latter. The judgment was upon an account for 
goods consigned to John Young, and Baker was sued with him as 
a secret partner. ‘The other facts will sufficiently appear from the 
decision of the court. It may be proper to add, that by the new 
constitution and judiciary act of New York, issues ex contractu 
may be tried without a jury; and this case was tried in that way. 


W. L. Morris, H. P. Hastings, and J. A. Spencer, for plaintiff. 
F. B. Cutting and J. Prescott Hail, for defendants. 


Sanrorp, J. after disposing of several minor points of law, stated 
the principal point as follows: By the law of this state, and as I un- 
derstand it, by the law-merchant, recognized and acted upon through- 
out the commercial world, a participation in the uncertain profits 
of trade, renders one a copartner in respect of the liabilities of 
the concern to third persons. And when money is advanced to a 
merchant, and the premium or profit for its use is not fixed and 
certain, but is dependent upon the accidents of trade, the person 
making the advance, will be liable as a partner to such merchant’s 
creditors; although he is not to risk any part of his advance, or 
share in the losses of the trade. 

There are exceptions to this rule in many countries, but they are 
to be found in the enactments of statutes and codes. Such are the 
special or limited partnerships in this state, the partnership en com- 
mandité and anonymous, allowed by the Code de Commerce in 
France, and the similar special partnership en commandité and 
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anonymous, for which provision is made in the Codigo de Commer- 
cio of Spain. 

In respect of these limited partnerships, the laws of the countries 
authorizing these, require the observance of certain forms and acts 
of publication and registry to make them complete. ‘The Spanish 
code requires similar acts in the formation of general partnerships. 
It does not, however, appear by the testimony before me, that 
there was any law in force in Cuba, requiring the observance of 
these acts, where the partnership is alleged to have been entered 
into between Baker and Young; or until May, 1829, when the 
Codigo de Commercio was promulgated. The Ordinanzas de Bilboa, 
ordained in 1737, so far as the fact is proved, were local in their 
operations ; and | have no historical information that they extended 
beyond the province of Biscay, and the adjacent regions of old 
Castile and New Leon. 

If it had been shown that the laws of Cuba in 1828 were the 
same as they appear to have been after May, 1829, it would not 
have affected the question in issue. A violation of the regulations 
prescribed, would have been insisted upon the offending partners, 
and not upon merchants trading with them. ‘Thus by the 28th 
article of the Codigo, if the partners neglect to register the instru- 
ment of partnership, it shall be of no effect between the parties 
thereto to demand any rights under it; but it shall not thereby be 
rendered ineffectual in favor of third parties who may have con- 
tracted with the partnership. ‘The same rule prevails in France. 
(Code de Commerce, Art. 39 — 44.) Such being the law, the lia- 
bility of Mr. Baker does not depend upon proof of the formation 
of a registered partnership, or of any written instrument. If the 
plaintiff has shown by evidence, that Baker participated in the 
profits of the commission business conducted by Young, at the 
city and port of Trinidad de Cuba, and where Young received the 
plaintiff’s consignment, the law-merchant fixed upon him the lia- 
bility of a partner in respect of that consignment. ‘The case is 
then narrowed to the simple question, whether Mr. Baker did or 
did not participate in those profits, at the time designated. This 
of course must be determined by the evidence. It appears that 
prior to 1828, Young was transacting business as a commission 
merchant at Casilda, the port of Trinidad de Cuba, and also in the 
city of Trinidad ; and he had had dealings of various kinds with 
Mr. Baker, by means of which he was Baker’s debtor in the sum 
of $1336 21 at the close of the year 1827. One of these transac- 
tions was a speculation in a cargo of boards, for which Baker ad- 
vanced over $3000 to Young in April, 1827, and he was credited in 
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December with $492} for half the profits on the adventure. In 
January, 1828, Young became the partner of Hector Kenedy, in 
the same commercial business. Mr. Baker furnished $5000 to 
Kenedy which was entered by him in his account, as a loan to 
Kenedy, and constituting Kenedy’s capital; the balance due from 
Young formed a part of this $5000. Kenedy died in April, or 
early in May, 1838; but in the meantime Baker’s account with 
Kenedy and Young had so far extended, that there was a balance 
due to him of $12,384 03, including the loan of Kenedy’s capital. 
With a trifling exception, the charges against the firm were for 
sugar and coffee furnished Baker. 

Young continued the business in his own name from Kenedy’s 
death until his own failure, in the fall of 1838. ‘The first consign- 
ment of the plaintiff was made in February, 1528, and nearly the 
whole cargo remained in Young’s hands after the death of Kenedy. 
The second cargo was consigned to Young, in May, 1828, t! 
third at the close of the year, and the last in the spring of 1529. 

Mr. Baker, after the death of Kenedy, continued to advance to 
Young large sums in money, and extensive invoices of property. 
He appears to have been a man of very extensive means, and 
enjoying a high pecuniary, as well as personal reputation. During 
the era of the plaintiff’s shipments, he was in habits of close busi- 
ness intimacy with Young, — visiting his counting-room, often 
examining his books, and advising about his business. 

From the accounts produced by Baker, it appears that as often 
as once a year, Young rendered to him detailed accounts of the 
transactions between them. Those of Baker against Young con- 
tained charges for the money advanced and property delivered by 
Baker to Young, — sundry small items of debit, and for the gains 
on several adventures which are designated ; and in every instance 
down to the close of 1882, there is at the end of each periodical 
account, a charge slightly varying in its phraseology, in different 
years, but substantially as follows : 

“To half the profits coming to me from certain transactions in 
which Young interested me, the net proceeds amounting to $——,” 
(the amount stated) ; and referring in several instances, to a liqui- 
dated or detailed account furnished to him by Young. The sums 
charged to Young for these profits range from $2,014 05: to 
$2,344 01 in the five periodical balances to which my observation 
applies. The corresponding accounts by Young against Baker 
were produced under orders for discovery, except that of Decem- 
ber, 31, 1832, which was withheld, and contained a corresponding 
credit for profits, as per detailed accounts rendered. 
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Here are entries made by Mr. Baker himself, showing a regular 
interest in the profits of certain transactions of Young, continuing 
for a period of five years. During all that time, Young’s regular 
business was that of a commission merchant. ‘There is no evidence 
that he was engaged in other transactions to any considerable ex- 
tent, save those designated in the accounts produced. Indeed I 
do not remember but one, (independent of his house in town and 
his purchase of land from Mr. Baker at Casilda) which is not spe- 
cially entered, and the profits charged in Mr. Baker’s accounts. 
During the whole period Baker was advancing money and valuable 
plantation produce to Young, without any charge for interest, and 
he was advising him in business,— a frequent inmate of his count- 
ing-room, and frequently inspecting his books of account. What 
were those ‘certain transactions’? of Young from which Baker 
was deriving a constant profit, unless they were his mercantile 
transactions? If they were not, was it not incumbent on Baker 
to have proved the fact by the production of Young’s detailed 
accounts furnished to him, or by the books of Young, containing all 
his business transactions ? Baker was apprized as long ago as 
1837, that the plaintiff was attempting to charge him as the secret 
partner of Young. His letters in 1883, to which I will presently 
refer, show that he understood perfectly well that the books and 
papers of Young would be resorted to as proof of his partnership ; 
and this assurance was made doubly sure, by the plaintiff’s appli- 
cation in this suit for a discovery of the accounts and correspond- 
ence in Baker’s possession. Why then did he not produce Young’s 
books and detailed accounts to explain the hidden meaning of the 
entries of the profits in his own accounts? It is answered, that 
the detailed accounts were destroyed after Baker had established 
his demand in the bankrupt court at Trinidad. 'The reason assigned 
is, that he no longer considered them of any consequence. The docu- 
ments before me show that Mr. Baker is a man of business, of 
abundant intelligence, very exact and methodical in his transactions, 
and it is difficult to avoid an unfavorable inference from an act so 
unusual, as the destruction of the accounts rendered of extensive 
operations of a mercantile character, within a year after they are 
closed. 1 Greenl. Ev. $ 37. But where are the books of Young ? 
The testimony shows that on his failure, all his books and papers 
were seized and remained thenceforth in the court of bankruptcy. 
They are at Mr. Baker’s place of residence, and he might, by a 
commission or otherwise, have produced on the trial conclusive 
evidence from those books and papers, showing to what transactions 
Young’s detailed accounts crediting him with these profits actually 
referred. 
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It is said that a resort to those documents was equally open to 
the plaintiff; and his possession of some original letters of Baker 
to Young, shows that he might have produced more testimony of 
the same character, if it would have answered his purpose. 

To this it may be answered, that the production of two or three 
papers is not any warrant for me to believe that the plaintiff could 
have abstracted from the files of the bankrupt court in Cuba, all 
the documents that he thought proper. Nor is it so clear, that a 
resident of New York can obtain evidence from the records of a 
civil law tribunal under the Spanish government, to use against a 
Spanish resident at the place where they are kept, with the same 
facility that the latter might obtain it if he thought proper. But it 
is sufficient to say, that the plaintiff, after proving the entries under 
consideration, had a right to rely on the inferences which result 
from them, and to call on the adverse party to rebut those infer- 
ences if the facts would enable him to overcome their force. See 
Whitney v. Sterling, (14 Johns. 215); 1 Greenl. Ev. § 78 — 80; 
Thompson v. Kalbach, (12 Serg. & R. 238.) Has Mr. Baker pro- 
duced evidence which repels the inferences drawn from the entries 
in his accounts, or has he explained those entries satisfactorily ? 
Instead of exhibiting to the court Young’s books and papers, he 
has called three witnesses, residents of Trinidad, and two of them 
intimate with Young, who testify in effect that they knew nothing 
of any partnership between Young and Baker. This testimony, 
wholly negative in its character, is not such as the case demanded 
from Baker, and is of very little weight. ; 

On the part of the plaintiff, there is other testimony strongly 
corroborating the inference which he claims from the charge made 
by Baker for half the profits of “certain transactions.” Of this 
description is the entry in Mr. Baker’s accounts at the foot of the 
balance sheet of Kenedy and Young. Baker there says he has 
agreed with Young to leave $5000 of the balance then due to him 
in Young’s hands for two or three years, or as long as convenient, 
on condition that it should be invested only in transactions which 
Baker should approve ; that Baker was to have access to his books 
whenever he pleased, and in the event of any embarrassment in 
Young’s individual affairs, he should secure Baker in due season 
for all the funds of his then in Young’s hands, so that Baker should 
not suffer loss. 

This entry contained every element of an agreement to furnish 
capital with a participation in the profits, and without any risk of 
loss; except the expression of the division of profits,—and this 
element was proved to have existed by the actual division of profits 

35* 
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made every year in the form heretofore stated. Such is the argu- 
ment of the plaintiff, and it is one to which on the testimony in the 
case I can find no satisfactory answer. The next entry of cash to 
Young’s debit, of any magnitude, is $2970 on the 3lst of Novem- 
ber, 1829, “‘ delivered to him to be invested in certain transactions 
which offered profit.” This certainly looks like a further advance 
of capital on the terms and for the purposes stated in the entry upon 
which I have just commented ; with the addition of a direct avowal 
of the intended participation in the offered profits. 

Further proof is furnished by Mr. Baker’s letters. ‘These reflect 
light upon the acts of the parties in 1828 and 1829, as well as 
subsequently, for the books show that there was no intervening 
charge. In one dated January 29, 1833, in which he comments 
upon Young’s account rendered for 1832, he insists on being cred- 
ited for the price of the lots in Canada, which was not yet due, 
and requests Young to make a sequel of the account current, 
‘‘ with the introduction of the items omitted, as well as the amount 
which may correspond to me (him) for the transactions of the year.” 
He adds, he ‘‘ would prefer our closing all our accounts at the end 
of this year.” 

On the 2d of November, 1833, Young wrote to Baker respect- 
ing his difficulties, and urging an extension of time from his cred- 
itors. ‘This letter undoubtedly treats Baker as a creditor, and all 
the accounts show he was such creditor to a large amount. But it 
is in perfect harmony with the conclusion, that he had been interested 
in the profits of Young’s house, though not liable for losses. 

In his answer to this letter, or a similar one, in which Young pro- 
posed to give him some security, Baker, on the 30th of November, 
suspending his decision as to Young’s proposal, made use of some re- 
markable expressions. He said, ‘should anything appear in your 
books relative to a note at the foot of your account current, in case 
your creditors present themselves against you, any security in my 
favor, would not, in my opinion, be valid. You can, however, should 
this be not the case, secure me on your house in town, and in any 
other manner you think best, the amount you may suppose from 
my observations may be due to me.”’ ‘The only note at the foot of 
Young’s account to which this letter could have referred, is the one 
showing the terms upon which the $5000 was left with Young in 
May, 182s. 

A note without date, but evidently following the one of 30th 
November, is still plainer in its import. Mr. Baker says, ‘on 
reflection, would advise that our accounts be made out without any 
mention of transactions, as I am certain in the event of your 
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securing me, it will be demanded by the creditors ;” and after his 
signature, he added, “ Your books may probably express my 
having had interest in yonr transactions.” 

It is scarcely possible to account for all this solicitude as to the 
contents of Young’s books, the desire to avoid affording to Young’s 
creditors any clue to a knowledge of those entries, on the supposi- 
tion that Baker’s interest in his affairs had been limited to a few 
occasional speculations in specific and distinct transactions. It is 
the natural language of a man who was conscious that he had 
incurred a serious legal liability by his implication in the affairs of a 
failing house, and who was attempting to forestall the means by 
which that liability might be established against him. 

I have now brought together the leading circumstances and argu- 
ments bearing upon the great point of the case. I have considered 
them with the care and deliberation due to the importance of the 
cause, and with no little anxiety on account of the peculiar manner 
in which it has become my duty to decide upon the facts in issue. 
The absence of proof by Mr. Baker of the true meaning of the 
statedly recurring entries of the profits made by Young on trans- 
actions not designated, when it is so apparent such proof was in 
his power, has borne on my mind with great force ; and connect- 
ing those entries and the want of evidence in explanation of their 
meaning with the other sections upon which I have commented, 
the situation and conduct of the parties, and the letters from Baker 
to Young, I cannot resist the conclusion, that during the whole 
period from the death of Kenedy to the failure of Young, Mr. 
Baker participated in the profits of the house of Young. And 
while this rendered him liable as a partner to the commercial cred- 
itors of Young, I am equally clear, that as between himself and 
Young, he was to have all his capital restored to him without any 
division by the losses of the concern. 

The plaintiff having established the joint indebtedness of Baker 
and Young, for which the judgment was recovered in 1834, the 
statute fixes the amount of the liability. It is neither more nor less 
than the amount of the judgment. (2 R.S. 377, S. L. 23 Wend. 
293.) 

The sum due on the judgment recovered in 1834, exceeds the 
penalty of the defendant’s bond. My judgment will therefore be 
entered in the usual form, for the penalty, $44,985 78. 
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Supreme Court of Pennsylvania, March Term, 1847, at Philadelphia. 
Commonweatti v. Natuans, 


Proceedings by the guardians of the poor against a husband, to compel mainte- 
nance of his deserted wife and children, cannot be removed by certivrari, from 
the quarter sessions to the supreme court, for the purposes of trial. 

The jurisdiction of the supreme court over proceedings of inferior specially cele- 
gated statutory jurisdictions is revisory ; and itis confined to the examination 
of the regularity of such proceedings, and whether their jurisdiction has been 
exceeded. 


Tue guardians of the poor having instituted proceedings to com- 
pel the defendant to maintain his wife and children, and an answer 
having been filed denying the alleged marriage, a writ of certiorari 
issued from this court, to remove the proceedings from the quarter 
sessions of Philadelphia. ‘The writ had been allowed by the late 
Mr. Justice Kennedy. 


On a motion to quash, it was argued by J. Murray Rush, for 
the motion, and 


W. L. Hirst, contra, who contended that the jurisdiction of this 
court, being equal in all respects to that of the king’s bench, 
(Acts of 1836, 1722, 1 Sm. 139,) it included the present proceed- 
ing. ‘That it was discretionary, it is true, but on that point the 
allocatur of one of the justices of the court was conclusive. Here 
too was a proceeding involving property and liberty during the life 
of the wife. 


Gisson, C. J. A certiorari is a writ doubtless of very 
extensive application, and this court has all the revisory powers of 
the king’s bench over inferior jurisdictions; but it has not been 
shown, nor can it be, that when a special jurisdiction has been 
created by statute, that court can snatch it from the hands of the 
magistrates to whom it has been given, and exercise it in their 
place. ‘That would be an act of usurpation. Its power in such a 
case, is purely correctional; and so is the power of this court. 
Where indeed a superior court has concurrent jurisdiction, it may 
issue its certiorari to remove an action, or an indictment, or any 
other matter determinable according to the course of the common 
law, and proceed in the cause returned as the inferior court would 
have done ; but where a proceeding is according to a course pro- 
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vided by a statute, a certiorari lies to remove it into the king’s 
bench, only after judgment, and for purposes of revision as to 
regularity. In Rex v. Morely, (2 Burr. 1042,) on a rule to show 
cause against certain orders of a justice of the peace imposing fines 
on the defendant and others, on the conventicle act, the court said : 
“ A certiorari does not go to try the merits of the question, but to 
see whether the limited jurisdiction have transcended their bounds.” 
To this principle there is no exception, nor could there be; for 
the superior court would seldom, perhaps never, have the specific 
powers necessary to carry the proceeding to its close. Thus the 
supreme court could not proceed on the return to a certiorari 
removing a petition and report of viewers under the road laws, 
because its terms for returns, and confirmations of reports, for grant- 
ing reviews and issuing orders to supervisors, are different from 
those of the quarter sessions, to which such proceedings are par- 
ticularly adapted. Neither could a country cause be removed into 
it for trial, because it has not power to summon a country jury. It 
would exhibit an odd spectacle, did it attempt to perform the func- 
tions of two justices of the peace under the landlord and tenant 
act, sending, by reason of its incompetency, the trial of an adverse 
title alleged to be in a third party to an inferior court as its supe- 
rior, and receiving the cause back for final adjudication when the 
impediments which had been too weighty for it were removed. 
All such matters are regulated by statute, insomuch that it required 
the power of the legislature to give an appeal before judgment in 
an action before a justice of the peace, under what was called the 
twenty pound act, which was superseded by the one hundred dollar 
act in 1804; and it has always been held that a certiorari will not 
lie to a justice before judgment. The proceeding before us, is an 
application by an alleged wife for maintenance out of her husband’s 
estate, under the nineteenth, twentieth, and twenty-first sections of 
the revised act of 1836, relating to the support and employment of 
the poor ; by which cognizance of the matter is given to two alder- 
men of the district at its origin, and to the quarter sessions at its 
close. No such removal as the present has before been attempted, 


and it cannot be sustained. 
Rule discharged. 
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An ABRIDGMENT OF THE CRIMINAL 
Law or tue Untrep Srates; Con- 
TAINING THE IMPORTANT PENAL AcTS 
or Concress or THE Unirep States, 
AND OF THE LEGISLATURES OF THE 
PRINCIPAL STATES OF THE UNION; 
ACCOMPANIED WITH A BRIEF STATE- 
MENT OF THE Law or ENGLAND, THE 
Decisions or THE Feperat Covrts, 
AND OF THE CouRTS OF THE SEVERAL 
STATES, RELATIVE TO CRIMES AND 
MIisDEMEANORS; CONTAINING ALSO, 
tHE Treaties oF EXTRADITION EN- 
TERED INTO RY THE Unitep States 
WITH ENGLAND AND FRANCE, AND 
THE Acts or CONGRESS AND SEVERAL 
STATES RELATIVE TO THE SURRENDER 
or Fveirives From Justice AND 
From Lapor; WitH THE Practice 
AND Forms or ProceEepDING UNDER 
THE SAME, TO WHICH ARE ADDED 
PRecepeENts oF INDICTMENTS AND 
Preas. By Exuts Lewis, President 
of the Second Judicial District of Penn- 
sylvania. Philadelphia: Thomas, 
Cowperthwaite & Co. 253 Market 
Street. 1847. 


The subject of criminal law has ex- 
cited much attention in this country of 
late years. We were formerly guided 
by the English books, but the changes 
made by the acts of parliament, and the 
many statutes of the various states of 
the Union have rendered the older Eng- 
lish books to some extent useless, and 
in a very great degree inapplicable, and 
even unsafe. The profession had felt 
this difficulty for some years but until 
1846 no complete and comprehensive 
treatise, devoted mainly to American 
criminal law was given to the profession. 
At that time Francis Wharton, Esq., of 
Philadelphia, then the prosecuting officer 
of the city and county of Philadelphia, 


Notices of New Books. 


compiled a good book (vide 9 Law 
Rep. p. 385,) which he called ‘*A 
Treatise on the Criminal Law of the 
United States;’’ which embraced the 
penal statutes of the general govern- 
ment, and of the four great states of 
Massachusetts, New York, Pennsylva- 
nia and Virginia. This work has been 
favorably received by the profession, and 
is undoubtedly a valuable acquisition to 
the criminal jurisprudence of both this 
country and Gon Britain. Before Mr. 
Wharton’s book was published the pro- 
fession in the United States were with- 
out any general commentary upon this 
comprehensive and important branch of 
American law. 

In August of this year (1847), Wil- 
liam A. Stokes and Edward Ingersoll, 
Esqrs., also of the Philadelphia Bar, 
edited a new edition of Lord Hale’s 
Pleas of the Crown. This book is most 
copiously annotated, and embraces all 
the authorities, both English and Amer- 
ican, down to the present time. It is 
the only American edition of this valuable 
standard book ; and is better and later 
than any English edition of the same 
work, and in all respects commends 
itself to the attention of the profession. 
(See 6 Penn. L. Jour. 575; 10 Law Rep. 
283.) 

And we have now (November 1847) 
upon our table a new treatise on the 
Criminal Law of the United States, by 
Judge Lewis, of Lancaster, Pennsylva- 
nia, which it is more especially our pre- 
sent purpose to notice. We are indebt- 
ed to the bar of Pennsylvania for three 
works on Criminal Law in less than 
eighteen months. We have read Judge 
Lewis's book with much care, and no 
small degree of interest, and we do not 
hesitate to pronounce the treatise an ex- 
cellent one, admirably adapted to meet 
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the wants of the practical lawyer. The 
alphabetical arrangement is very con- 
venient. The whole plan of the book 
is one well considered, and commends 
itself to professional favor at once. We 
have, in the first place, arranged under 
its appropriate head, the English com- 
mon law, then the United States stat- 
utes and decisions, and finally the stat- 
utes and decisions of the several states. 
Under each title the authorities are fully 
cited and commented on, the American 
authorities more fully cited and carefully 
collected than in any treatise or digest 
with which we are acquainted. ‘The 
first title in the book is a fair sample of 
both the method and execution of the 
author's plan. The following titles seem 
to us unusually well digested. False 
Pretences, Forgery, Extradition, and 
Homicide. ‘The subject of the treaties 
of Extradition with England and France 
has received the attention its importance 
merits, and the profession will find much 
information of a practical character on 
pages 254, 261, 263, 265 and 637, not 


to be found elsewhere. We notice 
Metzger’s Case is considered. (See 


10 Law Rep. 357, 378.) The title 
Homicide is the longest and most elab- 
orate in the volume, and is certainly 
well executed. ‘The subject of moral 
insanity is somewhat discussed (p. 401, 
403, 404,) and the author inclines to in- 
troduce into the science of Forensic 
Medicine this new and as yet not fully 
established sub-division or species of 
insanity. Haggarty’s Case, p. 402. 
We have one or two criticisms to 
make. Why is there no table of cases? 
This we hold to be indispensable in any 
law book. ‘There is also no index of 
titles referring to the page at which 
each title commences. This would 
much facilitate references to the titles. 
The index strikes us as too meagre, 
perhaps the book being in the na- 
ture of a digest will admit no bet- 
ter. The typographical execution is 
unusually accurate, but the size of the 
page and its detail do not strike us agree- 
ably. ‘The Philadelphia publishers usu- 
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ally print their law books in a style 
inferior to our own. On the whole, we 
heartily commend this volume of the 
‘* President of the Second Judicial Dis- 
trict of Pennsylvania’* to our profes- 
sional brethren, as calculated to give 
them a thorough knowledge of this use- 
ful branch of Jurisprudence. 


A Review or some or THE Decisions 
or THE Court IN BANK, CONTAINED 
IN THE FirreeNtu VOLUME or Onto 
Reports. By W. M. Corry, Cin- 
cinnati. 1847. 


This publication is composed of sev- 
eral articles which have already appear- 
ed inthe Western Law Journal, and con- 
tains some severe strictures, chiefly upon 
the opinions of the present chief justice of 
the supreme court of Ohio. They display 
sound learning, and, as well as can be as- 
certained from reading only one side, are 
founded upon reason ; but they are ex- 
tremely personal. In the first case, ( Bar- 
ton’s Lessee v. Morris,) the chief justice 
held, in a dissenting opinion, that a mar- 
ried woman’s acknowledgment, on a 
private examination, that she had s:gned 
a deed, executed by herself and hus- 
band, was sufficient, ‘The objection to 
this was that the statute imperatively 
required an acknowledgment of both 
signing and sealing, but the chief jus- 
tice, carefully premising that fifty mil- 
lions of dollars depended upon the case, 
thought that no evil could arise from 
holding the magistrate’s ‘* certificate to 
be a full compliance with the statute — 
full evidence that the sealing as well as 
signing was acknowledged.’’ Of this, 
Mr. Corry coolly says, ‘* There’s for 
you in most convincing style.’’ 

The above will explain the conduct of 
the court, and the character of the criti- 
cisms. There is not much to admire in 
the low sarcasm of the latter, but none 
can regret such a fearless examination 
of the course of any judge who sacrifices 
the conditions of the statute on account 
of the importance of the case. 








Se eR 








































Intelligence and Mliscellann. 


Mr. Editor, — As the author of the 
article on ‘* Costs in Admiralty,”’ I feel 
bound to take notice of a letter in the 
November number of this journal, intend- 
ed as an answer to certain charges sup- 
posed by your correspondent to be made 
against the United States district court 
in New York. Before replying, it will 
be well to see what charges were ac- 
tually made; and I think we shall then 
perceive that your correspondent has 
been somewhat under mistake. 

The passage he refers to is this : — 
‘*In New York, however, and in other 
maritime cities, we are informed, the 
practice has been to proceed in rem at 
once, under full sail, with all colors 
flying. ‘The first notice the owner gets 
is that his vessel is libelled, and let him 
use what diligence he may, and be the 
demand ever so small, he cannot settle 
it without the most extravagant costs.”’ 

This statement, divested of its rheto- 
ric, rests upon two propositions ; first, 
that it is the practice in New York, in 
these cases, to proceed in rem at once ; 
and, second, that the costs of proceed- 
ings, in rem are extravagant. Attercare- 
fully examining your correspondent’s 
letter, | do not see that he directly denies 
either of these propositions. Led astray 
by excitement at finding charges made, 
as he supposes, against a court in whose 
reputation he seems to have an interest, 
he has furnished a reply which is, almost 
altogether, diverso intuitu. He shows 
that the New York court has provided 
an elaborate set of rules for prelim- 
inary proceedings under the statute of 
1790, in which the process is made rapid 
and the costs small. But the question 
remains, what is the practice? Is this 
preliminary process used? Is it not the 
practice to avoid it and use the plenary 
process in rem? Ido not see, either in 
this letter or in Betts’s Practice, any inti- 





mation that resort to the preliminary pro- 
cess is made obligatory, or that the fail- 
ure to use it, when applicable, is attend- 
ed with any penalty, by loss of costs or 
otherwise. 

Your correspondent next alludes to 
the provision made for summary actions, 
in causes of less than fifty dollars. But 
here again I see no intimation that the 
resort to this action is obligatory. The 
question remains, as before, what is the 
practice? It is not for the pecuniary 
interest of practitioners to use the pre- 
liminary or summary processes, nor for 
the interest of the other officers of the 
court. There is, therefore, a strong 
temptation to avoid them. Unless the 
court exercises habitual vigilance over 
the primary proceedings, the early stages 
of these causes, the practice of resort- 
ing to plenary and expensive process 
will grow up, even in spite of the gen- 
eral intention of the court. It is known 
that the New York district court is 
much oecupied with other business, and 
your correspondent says, that ‘‘ since 
1841, the judge has been unable to give 
time for preliminary hearings.’’ 1 pre- 
fer to believe that the practice has be- 
come general without any fault on the 
part of the judge; yet, as 1 made no 
charge upon the court, but only stated 
what the practice is, without intimating 
how it arose, 1 need not speak upon 
this point. 

Upon the other branch of my state- 
ment, that the costs of full proceedings 
in rem are exorbitant, ] do not find an 
attempt at contradiction. Your corres- 
pondent gives, at full length, the costs 
of a preliminary hearing before a com- 
missioner, and shows that they are 
small. I was familiar with the rules 
in Judge Betts’s book, and had supposed 
these costs were even less than your 
correspondent states them, that they 
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were usually nothing atall, (Betts’s Pr. 
65,) and that this was the chief reason 
why this process is notused. He also 
assures us, that the costs in summary 
actions where litigation is not protract- 
ed, are moderate. It is to be hoped 
they are so, but on this point I have 
said nothing. As my assertion, then, 
is uncontradicted, it may be allowed to 
stand. But I am unwilling it should 
stand on that ground alone. I subjoin 
a bill of costs taxed in the New York 
district during the present year, from 
which the reader wiil see that while the 
items are smaller than in Massachusetts, 
there are far more of them, and that 
the aggregate amount is greater. I 
think the reader will also see indica- 
tions in the bill that it has rather thrived 
under permissive growth, than been the 
creature of positive institution. 


Retaining fee, proctor and adv. $ 

Drawing libel, 

Perusing and amending libel, 

Engrossing libel, 

Copy of libel, 

Paid for oath to libel, 124 

Motion for monition, 1 874 
‘* attachment of vessel, 1 874 
“¢  ** stipulation, 1 874 
** ** ‘short publication, 1 S74 

Paid marshal on do. do. 10 00 

Copy libel on defendant's proctor, 2 25 


owe 2 
wonmn og 
Oauose 


Attend. motion for surplus, 1 25 
Motion as to lien for ‘ 1 874 
Attend. on motion * 1 25 
Opposing motion and brief, 3 62 
Attend. on appoint. sureties, 1 25 
Drawing affid. as to sureties’ so]- 
vency, 87 
Serving do. on judge, 25 
Drawing certif. of sureties’ sol- 
vency, 37 
Service do. on judge, 25 
Drawing object. to sureties, 374 
Service do, on judge, 2 
Attend. on do. 1 25 
Do. on opposing of sureties, 1 25 
Drawing affid. for amendment, 87 
Do. amendments, 374 
Motion for do. 1874 
Copy of libel for deft’s. proctor, 2 25 
Attend. return of process, 1 25 
Motion that marshal return pro- 
cess, 1 87} 
Do. for default, 1 87 
Do. for proclamation, &c. 1 874 
Opposing motion for time, 1 25 
Drawing replication, 1 50 
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Three copies, 
Service do. 


on deft’s proctor, 374 


Notice of hearing, 75 
Drawing admission of service, 374 
Notice of issue, 374 

Do. to clerk to bring papers 

into court, 374 
Drawing one sub. 1 374 
Draft ticket, 7 
Three copies do. 7 
Proctor and advocate’s term fee, 6 50 
Notice of hearing, 75 
Drawing admission of service, 37 
Notice of issue, 374 

Do. to clerk to bring papers 

into court, 37 
Drawing one sub. 1 334 

Do. ticket and copy, 75 
Six copies of ticket, 1 50 
Copy libel for court, 2 25 

Do. replic. “* * 50 

Brief for trial, 2 50 
Serving four tickets, 50 
Notice to deft’s. proctor, 374 
Proof of service, 87 
Five witnesses, 6 25 
Motion to bring on case, 1 874 


Do. that defendants be called, 1 874 


Proctor and adv. trying cause, 7 50 
Seven witnesses, 8 75 
Proof of attend. and oath, 874 
Motion for decree, 1 874 
Do. ‘ judgment, 1 87 
pe * do. ag.stipul. 1 874 
Do. ‘* costs, 1 874 
Do. ‘ execution, 1 87 
Drafts costs, 2 25 
Copy do. 374 
Attend. taxation do. 50 
Notice ” 37 
Copy vs 2 25 
Taxing fee, 1 
Drawing execution, 175 
Serving copy of decree, 374 
Notice to marshal taxing, &c. 874 
Do. ‘* court, 874 
Motion that marshal return ex’n. 1 874 
Do, for payment, 1 874 
Do. to cancel lib.’s stipul. 1 874 
$145 10 


Tt will be noticed that, with the ex- 
ception of $10 to the marshal, on pub- 
lication, and $15 to witnesses, the bill 
is made up entirely of small items to 
the proctor and the clerk. Nine-tenths 
of these items are unknown in Mas- 
sachusetts. A bill of costs with us, in 
a case similar to the above, exclusive 
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of the witnesses’ and marshal’s fees, 
and the costs of depositions, would be 
as given below. The proctor’s fee, 
$17, is in full for all his services, 
however complicated the cause, and no 
advocate’s fees are allowed. 


Clerk for entry of libel, $5 00 
‘* ** warrant of attachment, 2 00 
‘* filing answer (ch’d to lib’t.) 40 
‘** for subpeenas, (about) 2 00 
‘* swearing witness, (about) 1 20 


Proctor’s fee, 17 00 
Continuances, (each term) 50 
Clerk, recording decree, (about) 5 00 

‘* taxing costs, (about) 2 00 


The witnesses’ fees are the same in 
each district, and so probably are the 
expenses of depositions. ‘The marshal’s 
fees I have no means of comparing. 
Those allowed in this district are given 
in my previous article, and form the 
chief item in the costs of an extended 
cause. My impression is that they are 
larger for the same service, than in New 
York, but that there are fewer services 
required. 

have also before me a bill of costs 
taxed in New York by a prevailing de- 
fendant, amounting to $241 554, of 
which the marshal’s fees (the vessel be- 
ing bonded early) were $48 83, wit- 
nesses’ fees, $46 25, commissioner’s 
fees for depositions, $19 12, and the 
rest, amounting to $127 35, made up 
of small items, like the above, to the 
clerk and the proctor. In Massachu- 
setts, in a similar case, the proctor 
would receive only $17, and the clerk 
from $17 to $20. 

On examination of the two systems 
of. taxation, the result seems to be, that 
the costs at the very first stage of the 
cause, are about the same in each dis- 
trict ; perhaps the marshal’s and clerk’s 
fees a little larger in Massachusetts, 
but in New York they immediately 
surpass our own, and go on in a rapidly 
increasing ratio. 

Yet, after all, this is only a question 
as to which system of taxation is the 
less extravagant; and on this point, as, 
indeed, on the other points, I do not see 
that your correspondent has joined issue. 
We do not differ as to the fact that the 
New York court has provided a cheap 
and rapid preliminary process, the rules 
for which I have been familiar with for 
several years, and a mode of summary 
action, in certain cases, the costs of 
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which I am willing to believe upon his 
statement, are not extravagant. The 
complaint is that these are not used, in 
practice. I do not see that your cor- 
respondent meets this statemeut at all ; 
nor has he questioned my statement as 
to costs in plenary proceedings ; and 
beyond these I have made no allusivn 
to the court of New York. 

I am glad to have the support of your 
correspondent in the main question, 
for the exposition of which the arti- 
cle was prepared, and to be able to say 
that assurances have been given that 
the subject of proceedings to enforce 
the .liens of seamen, will receive the 
attention of the present congress. 


Stittwet, Warrants.— We are 
frequently asked what is a ‘Stillwell 
warrant’’ which has been so often 
spoken of in the New York papers in 
reference to the proceedings against the 
distinguished bankers, Prime, Ward & 
Co. It is a short way our New York 
friends have of speaking of a warrant 
under their ‘‘act to abolish imprison- 
ment for debt, and punish fraudulent 
debtors.”’ 

In 1831 the legislature of that state 
undertook to abolish imprisonment for 
debt. This they did by a law so com- 
plicated and artificial, as to increase the 
natural disinclination of the profession 
to resort to a scheme so inconsistent 
with the practice to which they had 
been accustomed, and it is only now 
that it is fairly coming into play. The 
name of ‘Stillwell act,’? and “ Still- 
well warrant,”’ is derived from a person 
of that name, who was a member of the 
legislature, compiled an elaborate report 
on the subject, and reported an act to 
the house of assembly. That act did 
not pass, but one drawn up by Mr. John 
C. Spencer did, and that is the one under 
which these proceedings have been 
had. 

The act aims at three things. 

1. To abolish imprisonment. This it 
attains by declaring that no one shall be 
arrested in any suit instituted to recover 
money due on any contract, except 
promises to marry, money collected in a 
fiduciary capacity, &c. 

2. To enable a creditor in such 
cases to collect his debt. To effect this 
object, the creditor by making oath, or 
otherwise proving to a judge of the 
court in which he has commenced a 
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suit, or recovered judgment, that the 
debtor is about to remove his property 
with intent to defraud, or has property 
or rights in action which he fraudu- 
lently conceals, or has assigned, re- 
moved, or disposed of, any of his property 
with like intent, or fraudulently con- 
tracted the debt, or has choses in action 
which he unjustly refuses to apply to 
the payment of a judgment obtained 
against him, may obtain from the judge 
a warrant to arrest the debtor. 

When the debtor is brought before 
the judge. he may controvert any of the 
facts on which the warrant is founded, 
and then evidence is taken in regard to 
the truth of the charge. ‘The debtor 
may controvert with or without oath. 
If without oath, the charge is regarded 
as true unless the debtor disprove it. 
If on oath, then the creditor must make 
out his charge, and that he may do by 
examining the debtor, any of his family 
and others. 

Upon the testimony the judge is to 
decide whether the charge is true or 
not. If he decide it is, the next step is 
to issue a warrant to commit the debtor 
to close custody like a prisoner on 
criminal process, unless he do one of 
the following things: 1. Pay the debt. 
2. Give security to pay it in sixty 
days. 3. Make an assignment of his 
property under the insolvent laws. 4. 
Give bond that within thirty days he 
will do so. 5. Give bond that he will 
not remove or assign his property until 
three months after judgment shall be 
obtained against him. 

3. The third object of the statute is 
the punishment of the debtor for his 
fraud, and this is by an indictment and 
conviction for a misdemeanor. 

The act has thus a double character, 
as a civil remedy and a criminal pro- 
ceeding, and the provisions to carry out 
these two principles run very much into 
each other. And neither the courts nor 
the profession seem ever distinctly to 
have understood it. 

The point involved in the late pro- 
ceedings against Prime, Ward & Co., 
was one on which it could hardly be 
supposed any doubt could be left, yet 
the supreme court have held one way 
and the chancery the other: and that is, 
for whose benefit are the proceedings 
carried on, that of the prosecuting cred- 
itor alone, of all the creditors, or of the 
prosecutor and others situated like him? 
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The complaint against Prime, Ward 
& Co. was, that they had assets to the 
amount of $50,000, which they had 
refused on demand to apply to the pay- 
ment of a judgment of the complainant 
against them for $89,000. They re- 
fused on the ground that they desired 
to distribute their assets equally among 
all their creditors. 

The complainants alleged that this 
was unjust towards them, because, by 
their proceedings, that is, by their judg- 
ment, and Prime, Ward & Co.’s refusal 
to apply, a preference had been obtain- 
ed over other creditors, and the statute 
authorized a commitment when the re- 
fusal was unjust. 

Judge Edmonds’s decision was, that 
this preference had been obtained, and 
that therefore it was, in the language of 
the statute, ‘* unjust”? for | rime, Ward 
& Co. to refuse. And he held that, 
under the statute, the proceedings were 
for the benefit of the prosecuting creditor 
alone, up to the time of the assignment : 
after the assignment, for his benefit and 
that creditor and others who like him 
had brought suits or obtained judgment : 
and after a conviction for a misde- 
meanor they were for the benefit of all 
creditors. 

Application was made to him to sus- 
pend issuing his warrant of commitment 
until a review could be had, it being 
understood that the same question was 
pending before the court of appeals in 
another case. But this was denied, be- 
cause the statute had not given any 
power to stay the proceedings. 


Reminiscences or Vermont Jupces. 
The following sketches have been fur- 
nished by a learned judge in Vermont. 

Within the last year, no less than 
four ex-judges of the supreme court, 
in the state of Vermont, have de- 
ceased. From this, one might infer 
that the number there is even greater 
than itis. Butin fact there are scarcely 
as many more remaining, in the whole 
state, if we except three, who have 
left the bench of the supreme court for 
other, to them more desirable, public 
places. It is this consideration which 
makes the death of so many, in so short 
atime, the more worthy of note. ‘These 
four were, Bates Turner and Asa 
Autopis, of St. Albans, Joun Marrocks, 
of Peacham, and Nicnotas Bayuies, 
of Lyndon, at the time of his decease, 
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but. until lately of Montpelier. These 
men were all men of very marked char- 
acter, and some of them pessessed emi- 
nent talents. 

Judge Turner, at the time of his de- 
cease, was more advanced in years, and 
had been longer in practice at the bar, 
than any attorney now living in the 
state, unless the Hon. Charles Marsh, 
of Woodstock, forms a slight exception. 
Mr. Turner was never a man of the 
very highest order of intellect, perhaps, 
but of the most sparkling wit, the most 
ready power at repartee, and, in many 
respects, the most astonishing eccentri- 
city. And although these eccentrici- 
ties, at times, almost amounted to mono- 
mania, yet there always proved to be 
method in his madness, so that he was 
constantly making progress towards 
some desiredend. Time would entirely 
fail to detail the hundredth part of the 
racy bar anecdotes, which are known 
over the whole state as originating with 
Judge Turner. Some of these, in a 
very diluted form, appeared in the 
Knickerbocker, a few years since. I 
may be allowed here to relate one or 
two, the authenticity of which I can 
fully vouch for. I do this because they 
better exhibit the true character of his 
mind, than columns of description. 

Many years since, the supreme court 
held its sessions in the several counties, 
beginning upon Monday morning. The 
time being fixed by statute, the bar and 
the suitors would expect them to be 
punctual. It often happened that the 
session in one county continued until 
Saturday night, when the law fixed 
another on the next Monday morning, 
at nine o'clock, forty miles distant. in 
one of these emergencies the court trav- 
elled from Burlington to St. Albans 
upon Sunday, and commenced at the 
usual hour the next morning. The 
court being opened, as usual, by pray- 
ers, the chief justice called on a case 
for argument, in which Mr. Turner was 
the only counsel present, upon one side. 
The case was one of magnitude, and 
Mr. Turner begged the indulgence of 
the court until his associate, Mr. Allen, 
of Milton, should arrive, saying that a 
chief reliance was placed upon him, to 
conduct the argument of the case. The 
chief justice, and indeed all the court, 
seemed but little inclined to indulge Mr. 
Turner with any such delay, as the time 
was short, the business pressing, and 
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Mr. Turner known to be quite compe- 
tent to the argument of any case which 
he had examined. They told Mr. Tur- 
ner they thought Mr. Allen had had 
time to be in court. Mr. Turner said 
he still hoped the court would indulge 
Mr. Allen and himself with a short de- 
lay ; he had no doubt Mr. A. would be 
there in a few minutes, at farthest; 
just so soon as he could have time to 
come in upon Monday morning. For, 
as they all knew Mr. Allen to be a very 
moral man, they could not expect Aim 
to infringe upon the Sabbath, indeed that 
was a thing which Mr. Allen never did. 
It is needless to say the court adjourned 
without further parley, and waited for 
Mr. Allen’s arrival. 

Mr. Turner had for many years been 
the teacher of nearly all the young law 
students in that part of the state ; and 
many of the most promising young men 
at the bar had been his pupils. It so 
happened that, late in life, he was con- 
ducting an important chancery suit, on 
the part of the plaintiff, and the defence 
was sustained by middle-aged men, who 
had formerly been his pupils. The coun- 
sel for the defence insisted that the case 
was one wholly without precedent ; and 
one which would never have been 
brought by Mr. Turner, if he had not 
already fallen into his dotage. When 
itcame Mr. T.’s turn to reply, he very 
freely admitted his sense of increasing 
infirmities, both of body and mind ; but, 
said he, ‘‘ I have one great consolation 
in my decrepitude, that the learning and 
strength which I once possessed, have 
been expended in rearing a large number 
of very wise and learned young men ! !”’ 
His antagonists seemed fully to appre- 
ciate the compliment! 

Mr. Turner was a man of the utmost 
kindliness of feeling and cheerfulness of 
temper, sothat even his most pointed re- 
bukes never left any painful sting behind. 
He did not possess eminent talents for 
judicial labor, and left the office, at the 
end of two years, but continued to be 
almost constantly engaged at the bar till 
the time of his death, or nearly that 
time. 

Judge Mattocks was wholly a self- 
made man, and a man of most eminent 
talents, most surpassing powers of mind, 
such as this brief notice could, in no 
sense, adequately delineate. That would 
require many pages — indeed, a consid- 
erable volume. The writer has known 
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him chiefly at the bar, and the short 
time he was upon the bench. But he 
has sustained many responsible public 
places, and always with great ability, 
but perhaps with unequal success. But 
everywhere, and at all times, John Mat- 
tocks was one of nature’s great men ; 
not a great man for Vermont, but a 
great man for any state, or for any 
country, — one who could not be inti- 
mately known, without being respected 
as a man and feared as an antagonist. 
He was a hard, monotonous, and listless 
speaker ; but at times, the power of his 
logic, and the point of his illustration 
was such as to produce the overwhelm- 
ing effect of the most impassioned elo- 
quence. ButI have no time to dwell 
upon the character of his mind, or the 
qualities of his heart. In both respects, 
doubtless, different minds would esti- 
mate his character very differently. 
That I must leave to those who have 
more leisure, and who shall be intrusted 
with the task. But I may say, that no 
man who has had the means of knowing 
John Mattocks, intimately, will be likely 
to think, or to speak of him, as, in any 
sense, an ordinary man. It is doubtful 
whether any man in Vermont was ever 
so much underrated, where he was not 
thoroughly known; and still he stood, 
by common consent, for a quarter of a 
century, among her most distinguished 
men. But it might almost be said, that 
in point of native energy of mind, with- 
out learning, he was even among great 
minds, factle princeps. 

Of Chief Justice Aldis, the writer has 
known little personally. He was upon 
the bench but one year, and then chief 
justice, in which place he gave perfect 
satisfaction, and retired at his own earn- 
est solicitation. He was fora very long 
time a very distinguished and eminently 
successful] advocate, and many very racy 
anecdotes are related of frequent passa- 
ges at arms between himself and father 
Turner, as he was familiarly called. 
He was undoubtedly one of the most 
distinguished advocates ever known in 
the state. 

Judge Baylies was a very peculiar 
man, and one who would hardly be likely 
to be esteemed at his just value, by 
most men ; and especially in these times, 
when nimbleness is more sought after 
than great strength ; when rifle sharp- 
shooting is more in demand, in the con- 
flict at the bar, than heavy ordnance. 

* 
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Judge Baylies was an honest, a consci- 
entious and sincere man, but not per- 
haps an over scrupulous advocate. But 
his greatest excellence was never-fail- 
ing industry, untiring research ; and his 
only defect, which was at all prominent, 
as an advocate, that he did not digest 
his materials with sufficient serutiny, 
and present the strong points in his case 
with sufficient brevity. 


Sararies anp Fees—Tue County 
Cierk or tHe Ciry or New York. 
We have been watching with some in- 
terest, of late, the course of an animated 
contest which has been going on in the 
city of New York respecting the fees of 
the county clerk there. The din of it 
has probably reached the ears of many 
of our readers. The point in dispute 
suggests one or two topics of interest, 
respecting the pay of public officers in 
general, and, moreover, appeals espe- 
cially to the tenderest sensibilities and 
to the common humanity of all lawyers. 
We have, therefore, been atthe pains of 
collecting the leading facts. 

The county clerks of the state of New 
York are all clerks of the new su- 
preme court, created by the present 
constitution of the state. This supreme 
court has all the powers and jurisdic- 
tion of the old court of chancery and of 
the old supreme court. The assistant 
regisier was the clerk of the chancery 
in the city of New York, and one of the 
four supreme court clerks, also resided 
there. Statutes passed in 1839 and 1840 
provided that these officers, previously in 
the receipt of fees, should be paid by 
salaries, fixed at $2500 to each, with 
an aggregate allowance for clerk hire 
of $8000 to both. ‘The constitution of 
1846 simply ordained the county clerks 
then in office into supreme court clerks, 
saying nothing about their pay. It was 
left to inference, therefore, or rather 
there is no room or ground, by infer- 
ence or otherwise, to determine whether 
the new officer was to receive fees for 
services which the former register and 
supreme court clerk were paid for by 
salaries, or a salary for those services 
as county clerk which he had been pre- 
viously paid for by fees. ‘The practical 


result, in this particular, of the amal- 
gamation of courts, jurisdictions and ju- 
risprudences in New York, is, that this 
officer unites in himself all the powers 
and duties of county clerk proper, clerk 
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of the common pleas, circuit, oyer and 
terminer, clerk of the old supreme court, 
and assistant register in chancery. An- 
other practical result is, that he receives 
all theiremoluments. And ‘ hence the 
tears.’’ In other words, the large amount 
of fees received (or ‘* pocketed,” as the 
reformers indignantly phrase it,) by this 
officer, has led to the discussion in ques- 
tion, the immediate occasion of which 
was a bill introduced into the legisla- 
ture, providing salaries for the surro- 
gate register of deeds, clerk of the su- 
—— court, and county clerk, in New 

ork city, and fixing the salary of the 
last at $2500. And a like law is pro- 
posed for the other county clerks of 
the state. The respective parties ap- 
pear to be the body of the commu- 
nity, lay-men as well as lawyers, on 
one side, and the worthy county clerk, 
Mr. Conner, in person, and certain other 
writers in the newspapers, on the other 
side. 

Apart from the merits the difficulty 
is a clear case of omission in legisla- 
tion, properly calling for regulation by 
statute. The offices of assistant register 
and supreme court clerk are abolished 
by the constitution, in effect, by the ju- 
diciary act of May 12, 1847, expressiy. 
The county clerk takes their place, but 
we find no express act authorizing him 
to take their pay. 

The points on which the creaking 
controversy hinges are simply these two : 
How shall the county clerk be paid, and 
how much ? 

Two reasons afe urged for preferring 
the fee system to salaries. One is, that 
a public officer will do his duty more 
promptly when paid for each act, by the 
piece, as it were, than when paid peri- 
odically. As to the grace of an argu- 
ment like this in the mouth of a public 
officer, we say nothing; nor do we see 
much force in the other position, which 
is the legal one, that a public officer 
is not liable for misfeasance, or nonfea- 
sance, unless paid specifically for the 
act omitted or ill done. We do not un- 
derstand that a public officer is the 
agent of the individual for whom he 
does public service. He is certainly not 
an agent of their choice, nor is it neces- 
sary, in order to make him liable, to 
charge him ez contractu. 

There is, probably, not much differ- 
ence of opinion as to the comparative 
advantages of the fee system, and sala- 
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ries. If history has taught anything, 
she has been particularly and unpleas- 
antly didactic respecting a certain pro- 
consular propensity which the fee sys- 
tem is sure to breed. 

The United States collectors, former- 
ly feed officers, now receive salaries; 
and Mr. B. F. Butler, on retiring from 
the office of United States district attor- 
ney for southern New York, some years 
since, expressed the deliberate opinion, 
that the fees received by that officer 
were, by far, too exorbitant. The 
register and supreme court clerks were 
paid, as we have said, by salaries. If 
there was any good sense in this 
arrangement, there is no good sense in 
retaining the other in the case of the 
county clerk. ‘To do so would be in 
effect abandoning an old system and not 
introducing a new one. 

If the question were left to the judges 
they would probably be pretty sharp 
and decided. For could they lose sight 
of the binding precedent of their own 
ease, American legislators have been 
very careful not to trust the judiciary 
with fees. 

On the whole, this discussion about 
salaries and fees seems to have been only 
a decorous form of defending a system, 
in reality preferred for certain other 
reasons. But the friends of a change 
have taken care to avoid an immaterial 
issue, and come out very explicitly on 
the subject of the clerk’s enormous 
emoluments, of which they give ac- 
counts at once alluring and painful to 
those interested. Estimates of twenty, 
thirty, forty and fifty thousand dollars 
are freely made. 

On the other hand Mr. Conner lays 
before the public, statistics of the busi- 
ness of his office during the four months 
from July Ist, when the change took 


place : 
Number of suits commenced 2088 
Defaults 1004 
Judgments docketed 1352 
Receipts in equity $ 1580 


He insists that the fees for services 
in the supreme court and in equity have 
added nothing to his pay, but have ac- 
tually diminished it, being more than 
swallowed up by the salaries of the ad- 
ditional clerks required, the whole num- 
ber of whom, paid by himself, is nine- 
teen. 

Then we have counter statements and 
estimates from the other side. In the 
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first place, the four months from July 
to October, inclusive, are the dullest of 
the year. Now it is estimated that one 
half the suits brought in the state are 
brought in the city, and are as many as 
10,000. This gives an average of 2500 
a quarter, and is confirmed by the county 
clerk’s own statement. We in like 
manner estimate the number of judg- 
ments and defaults at 5,000 each. At 
the rates of the present fee bill, these 
few items yield the following results : 

10,000 Declarations at 25 cts. $2500 

5,000 Defaults = « 1250 

5,115 Judgment Records at $1, 5115 

2,500 trials, trial fees 50 ets. 1250 

These are only a few items of law 
fees, and moreover it should be observed 
that many suits are commenced by ca- 
pias and not by declaration, and that the 
clerk's fee for a writ (bailable or non- 
bailable) is$1. “This estimate of the 
county clerk’s, given in the New York 
Evening Post, makes the sum total 
$ 42,850 67. 

But this dense array of arithmetic is 
mustered, we think, to little purpose in 
a contest capable of a simple and easy 
decision. ‘The figures are not ‘*a cloud 
of witnesses’’; they rather have the 
effect of other clouds. 

The judges of the New York court 
of appeals and supreme court receive a 
salary of $2500 each. Judicial salaries 
in Massachusetts are on an equally liber- 
al footing. On this point then what 
would our judges say? And here again 
we are tempted to overflow the modest 
limit of these passing remarks for a 
local topic, and give vent to our hearty 
dislike of the policy of our legislators 
respecting the pay of judges. On no 

int have the legislators, not only of 

ew York and Massachusetts, but of 
the whole union, been more prudently 
explicit. Our judges must receive sala- 
ries, and the salaries must be small. 
But the chief aggravation is in the con- 
trast presented by other classes of public 
officers. Contractors, collectors, and the 
merest ministerial office-holders are 
allowed to make fortunes out of a few 
years’ service, it may be, by deputy, or 
if, limited to salaries, the salaries are 
made heavy and remunerating, and so 
graduated, it would seem, as to yield 
more pay in the ratio that they require 
less brains. The judges of the land 


on the other hand, (we speak of state 
judges) the safe pledges of freedom, in 
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plainer words, the over-worked judiciary 
of a busy, wealthy, and litigious people 
have been the standing and constant ob- 
jects of suspicious and grudging par- 
simony. 

If the county clerk of New York 
would simply state the net amounts of 
his fees he would save the necessity of 
further discussion. Are they less or 
more than the salary proposed in the 
bill? 1f more, the people of New York 
will probably urge its passage? If less, 
why does not he? 

We learn since we began to write 
that this bill has passed the legislature, 
modified so as to allow the board of 
supervisors to increase the clerk's salary 
by $500, at their discretion. 


STATUTE OF OHIO IN RELATION TO IN- 
TEREST OF HUSBANDS IN THE ESTATE 
OF THEIR WIVES. 

Mr. Editor — 

I send you an absract of the statute 
of Ohio, past Feb. 28, 1846, in relation 
to the interest of husbands in the es- 
tate of their wives. 1 suppose it may 
be of use to those of your readers who 
watch the progress of innovation upon 
the common law in this country. 

I. The following personal property 
is exempt from liability for the debts of 
the husband during the life of the wife, 
and during the life of any heir of her body. 

Ist. All articles of furniture and 
household goods which the wife shall 
have brought with her at marriage. 

2d. Or which shall have come to her 
by bequest or gift. 

3d. Or which shall have been pur- 
chased with her separate money or 
other property, after marriage. 

4th. The interest of the husband in 
any chose in action, demand, legacy, or 
bequest of his wife, cannot be taken by 
any process for the payment of his 
debts, unless the same has been re- 
duced by him into possession. 

Il. The interest of any married man 
in the following real estate of his wife, 
shall not be taken by any process for 
his debts during the life of the wife, or 
during the life of her body. 

Ist. Any real estate which belonged 
to her at the time of marriage. 

2d. Or which may have come to her 
by devise, gift or inheritance during 
coverture. 

3d. Or which may have been pur- 
chased with her separate money or 
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other property, and during coverture 
shall have been conveyed to her, or any 
trustee for her. 

III. This statute shall not affect or 
alter the rights or remedies of parties 
under contracts heretofore made, or as 
to debts heretofore contracted during 
marriage. 

The preceding clause does not extend 
to property acquired in any way con- 
templated by this statute after the 
Fourth of July, 1846. (Amendment 
passed Feb. 5, 1847.) H. F. 


Tue Doctrine or PrescrieTion 
APPLIED TO Nuisances. — The Decem- 
ber number of the Philadelphia Law 
Journal contains a report of the case of 
The Commonwealth v. Vansickle, which 
was an indictment for a nuisance, tried 
at nisi prius term of the supreme court 
of Pennsylvania in 1845, before Judge 
Sergeant. In this case, it appeared, 
among other facts, that at the time of 
the trial, and for afew years previously, 
the city had been rapidly extending in 
the direction of the alleged nuisance, 
but that at the time of its establishment, 
(thirty years before) the land in the vi- 
cinity was an unoccupied waste, which 
in several instances had been devoted to 
similar purposes. But from time to 
time, public institutions had been erect- 
ed in the immediate neighborhood ; and 
it was the injury to these and to the 
dwelling houses recently erected in the 
vicinity, which formed the principal 
subject of complaint. 

Perhaps this is the first time that the 
question has been fully discussed, 
whether a nuisance must be abated, be- 
cause it has become offensive to those 
whd have subsequently brought them- 
selves within its influence. The opinion 
of the court is, however, clear and ex- 
plicit : 

‘* Tn the first place, it is said that the 
defendant has acquired, by lapse of time, 
and by original undisturbed possession 
of the precinct a right to maintain the 
establishment in question, against sub- 
sequent incomers. Such I deny to be 
the law. No one has a right to erect a 
nuisance, and then, after time has pass- 
ed by, to say that he has a title to it by 
prescription.”” 

Such a rule may cause great hard- 
ship in a few instances, but it is founded 
upon good sense and a just regard for 
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It is curious that 
the question has not been fully ex- 
pounded before. 


the public welfare. 


Motch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding, 
or in this pudding is not commonly put one thing alone, but 
— thing with other things put together. — Lileton, § 287, 
76a. 


Some years since, a young attorney in 
Ohio, brought an action ona promissory note, 
and his declaration was demurred to. He 
showed the demurrer to Mr. C. the present 
senator from that state, a gentleman dis- 
tinguished as much for his wit and humor 
as for his eloquence, and the following dia- 
logue ensued ; 

“Mr. C., they bave put in this thing to 
my declaration, what does it mean?” “It 
means that your declaration is not good.” 
“What shall I do then?” “ Prove to the 
court that the declaration is good.” “ How 
can 1?” “ Why, if a coachmaker should 
make a coach, which was objected to asa 
bad piece of work, what would you do?” 
“T would call other coachmakers and swear 
them.” “Certainly,” was Mr. C.'s reply. 

The attorney caught at the bint, and when 
his case was called, he said, ‘“ Mr. Clerk, 
swear Mr. C.” He was accordingiy sworn. 
* Will you look at that declaration, and tell 
the court if it be a good one.” Here the 
court perceived the joke, and of course re- 
lieved Mr. C. from the necessity of ex- 
pressing an opinion, 

The same attorney after having repeatedly 
suffered from demurrers to defective deelara- 
tions on promissory notes, filed a bill in 
equity, and prayed the court, that “if that 
was not the proper remedy, for heaven’s sake 
to tell him what was.” 


The following document is published in one 
of the newspapers of New York. We know 
nothing of the particular evils complained of 
in this case, but the propriety of confining 
— at all seems to be at least question- 
able. 

Granp Jury Room, Nov. 20th, 1847. 

“The grand jury would respectfully call 
the attention of the proper authorities to an 
abuse in the usage of persons detained in the 
Tombs as witnesses. 

From the information received by the 
grand inquest, the treatment of such persons, 
if anything, is worse than that received by 
criminals, and it is recommended that a 
change be made, so as to allow them a suffi- 
ciency of good wholesome food, and that 
they he permitted more air and exercise, the 
grand inquest having been informed that two 
scant meals per day and two hours exercise 
on the corridor ate all that the present ar- 
rangement allows such persons; and that 
the subject be referred to his Honor the 
Mayor, to be brought to the notice of the 
Common Council.” 

Signed James N. We ts, Foreman. 

Gasaier Mgap, Secretary. 
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Ar New York, Dec. 12. Hon. James Kent, 
LL. D., aged 84. This event had been expected 
for some time ; for, although the Ex-Chancel- 
lor retained to the last the full vigor of his in- 
tellectual powers, yet he had attained an age 
seldom allotted to man, and it was evident 
that the end was rapidly approaching. It 
was a consciousness of his father’s increasing 
infirmity, which induced his son, the late dis- 
tinguished Royall Professor at Cambridge, 
to abandon his office and return to New 
York. 

It will be impossible, in the space usually 
allowed for obituary notices in this work, to 
do full justice to the learning and virtues of 
this illustrious jurist. At present we can 
only offer a few statistics relative to his past 
life, and some allusions to the public demon- 
strations of respect and esteem, hoping that 
it may hereafter be in our power to say more 
of his elevated character, and the important 
— which he exerted upon American 

w. 

James Kent was born on the 31st of July, 
1763, in Fredericksburg, then part of Dutch- 
ess county, New York, and was the eldest 
son of Moss Kent, a graduate of Yale Col- 
lege, Connecticut, who was admitted to the 
Bar of Dutchess county in 1756. His grand- 
father, Rev. Elisha Kent, a native of Sufiield, 
Conn. was for thirty-six years minister of 
the Presbyterian Society of Kent’s Parish 
in Dutchess county, and his brother, Moss, 
sat in the Senate of the State, and in Con- 
gress, and was for sometime Register of 
the Court of Chancery. 

Mr. Kent received his preparatory educa- 
tion at Norwalk, Conn., and entered Yale 
College in 1777. In July 1779, during the 
British invasion of New Haven, the exercise 
of the college was suspended, and it was 
during this interruption, that the future Chan- 
cellor acquired a eatares for the profession 
of the law. He then first read Blackstone 
with care and enthusiasm. Afterwards, he 
returned to college and graduated, with dis- 
tinguished honor, in 1781. Upon leaving 
college, he commenced the study of the law 
with Exxbert Benson, the Attorney General of 
the State, and in 1787, he was admitted at 
Albany, a Counsellor of the Supreme Court. 
Shortly after this, his brief career in political 
life commenced. In 1790,and again in 1792, 
while residing at Poughkeepsie, he was 
elected to the legislature from his native 


Obituary 





Notices. 


county, but in 1793, having lost an election 
to Congress by a few votes, he removed to 
the city of New York, and became Professor 
of Law in Columbia College. In 1796, he 
was appointed a Master in Chancery, and the 
year after, was called to the office of Recorder 
of the city of New York. In 1798, he was 
appointed an Associate Justice of the Su- 
preme Court. In July, 1804, he was appoint- 
ed Chief Justice, and in February, 1814, he 
abandoned the latter office for that of Chan- 
cellor, and on July 31, 1823, after hearing and 
deciding every case that had been meen = 
before him, he retired from office, agreeably 
to the provisions of the constitution of 1821, 
which disqualified for judicial office all above 
sixty years of age. This event was univer- 
sally regarded with regret, and various ad- 
dresses were presented to the late Chancellor, 
which proved how fully the gentlemen of the 
bar had appreciated his character, his learn- 
ing, and his judicial ability. The bar of New 
York, the bar of Albany, and the gentlemen 
of the bar who were then attending upon the 
Supreme Court at Utica, vied with each 
other in expressions of respect and esteem. 
The letters which are preserved in the 
seventh volume of Johnson’s Chancery 
Reports, are signed by the most distin- 
guished lawyers in the state, and prove that 
whatever may have been his merits as a learn- 
ed and upright judge, the warmth and gener- 
osity of his character had left an impression 
which could not be effaced by the loss of 
official dignity. Nor was this feeling con- 
fined to the profession ; but by all classes, 
and throughout the whole Union, the stern 
provision of the constitution was regarded 
with regret, and it was generally remarked 
that the most salutary operation of the rule, 
in ordinary cases, would hardly compensate 
the State for its loss in this instance. 

But it soon appeared that the energies of 
his mind had not Leen sacrificed by the loss 
of his office, and that his services were still 
preserved to the profession, under circum- 
stances a little changed. The next year he 
was re-appointed Law Professor in Columbia 
College, and the lectures which he there de- 
livered founded the basis of that great work 
upon American Law, which, having passed 
through five editions, has become the funda- 
mental text-book for the lawyers of this 
country, and is generally known and respect- 
ed ia Europe. This work, and his recorded 
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decisions in Law and Equity, preserved in 
the reports of Caines and Johnson, consti- 
tute his legacies to the profession, and surely, 
if all his other excellencies were forgotten, 
on this account alone ought his memory to 
be cherished and venerated. 

But Chancellor Kent had higher virtues 
than those which are exclusively professional. 
In private and domestic life, he was noted 
for all those qualities which characterize the 
Christian gentleman. Of a masterly intel- 
lect, yet full of kindness, and always regard- 
ing the rights and feelings of others, he was 
as much beloved in private life, as respected 
in his judicial dignity. It was his rare for- 
tune to be far removed from the strife and 
contention of the world, but his elevation 
only expanded his heart, and quickened his 
affections. And, as if the measure of earthly 
oe | were hardly full, he has been per- 
mitted to enjoy the society of his only son, 
who inherits all his public and private virtues, 
and, who having been indulged by a kind 
Providence in the society of such a father, 
even to “the extreme space of life,” has 
cheered his latter days by acts of affectionate 
kindness, and by the reflected glory of his 
own brilliant and useful career. 

We regret, exceedingly, that our limits do 
not permit us to lend some aid in the publi- 
cation and preservation of the numerous 
official expressions of regret. Almost every 
judicial and political body in New York no- 
ticed the event with becoming respect, and 
the bar of the city of New York, at a meet- 
ing most honorably attended, adopted the 
following resolutions, on motion of Hon. 
Ogden frodiman, seconded by Hon. B. F. 
Butler, Daniel Lord, Esq., and Hugh 
Maxwell, Esq. 

“ Death has removed from the scene of his 
labors one of our most illustrious citizens. 
The venerable James Kent, for sixteen years 
a Judge, and for the greater part of that time 
the Chief Justice of the Supreme Court of 
this State, and for vine years its Chancellor, 
and since his retirement from public life, the 
learned commentator on American law, has 
finished his long and memorable career. 
The Members of the Bar of the city of New 
York are desirous to testify the respect and 
affection, the veneration and gratitude in 
which they hold his virtues, his services and 
his fame, — therefore 

* Resolved, That we shall not attempt to 
portray the private virtues of the deceased, 
nor to recount his public services, since the 
attempt to comprise, within the limits of a 
resolution, a just estimate of his labors and 
writings, his abilities and learning, his ser- 
Vices, virtues, and character, would of neces- 
sity be vain and abortive. They have already 
been placed by the stamp of public approba- 
tion beyond the reach of detraction and of 
praise. Nor is his established fame confined 
within the limits of his native State or coun- 
try. It extends wherever the Engiish lan- 

uage is spoken or read, and the science of 
jurisprudence is known and cultivated. To 
record the virtues of his unsullied life, to 
delineate and unfold his character and merits 
as a Judge, to exhibit and appreciate his 
peculiar excellencies as a Jurist and author, 
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and to dwell upon the influence that by his 
labors, his writings, and his example, he ex- 
ercised upon the mind and character of the 
members of his profession, will be the pro- 
vince of the Historian and Biographer, and it 
is by the Historian and Biographer aione that 
these duties can be properly discharged. 

“Resolved, That the members of the bar 
of the city of New York have received the 
intelligence of the death of James Kent 
with emotions of deep sensibility, and that 
they doubt not that their feelings on this 
event will be shared by their brethren in the 
profession throughout the Union, and that all 
will unite in deploring the loss of him, who 
for a long series of years has been the un- 
questioned head of American Jurisprudence. 

“Resolved, That the members of the bar 
tender to the widow and family of the de- 
ceased their sympathy and condolence ; that 
they will wear the usual badge of mourning; 
and that, with the permission of the family, 
they will join as a body in the ceremonies of 
the funeral. 

“ Resolved, That a committee of three, to 
be nominated by the presiding officer of this 
meeting, be appointed to correspond with 
gentlemen in the different districts of the 
State, in order to an expression of the feel- 
ings of the bar of this State at large, to be 
presented at the opening of the next term of 
the Court of Appeals. 

* Resolved, - 1at a committee of five; to 
be nominated by the presiding officer, be ap- 
pointed, whose duty it shall be to select some 
suitable person to deliver a public discourse 
to the members of the bar, on the life, char- 
acter, and public services of the deceased. 

“ Resolved, That a copy of these Resolu- 
tions be transmitted to the widow and family 
of the deceased. 


At Philadelphia, Dec. 10, Samver Bra- 
SHEARS, Esq. 

The protracted illness of Mr. Brashears 
had so completely withdrawn him from the 
thoughts of the community around him, that 
except to the few kind friends who watched 
over his bed of languishing disease, he was 
hardly known to be a living man. A new 
generation has, in fact, come forward since he 
was withdrawn from public life, yet there 
are many who remember his distinguished 

rofessional career, and to whom the news of 
ris death will bring back brilliant and happ 
associations. He was aa acsemnpliahed, 
scholarlike and gentlemanly lawyer. He 
commenced practice at a mature age, and 
soon attained a highly respectable position, 
He was faithful to his clients, courteous to 
his professional brethren, and entirely free 
from those obtrusive pretensions, which 
sometimes mar professional success. 

“In his social relations Mr. Brashears will 
always be affectionately remembered. His 
powers of conversation were peculiar. The 
stores of a retentive memory, rich with the 
spoils of varied study, were always at com- 
mand. There was something closely kindred 
to true eloquence,a keen sense of humor that 
never ripened into anything like harsh satire 
and a playfulness which left no painful 
thought to mark where ithad fallen. These 


























grate LF 








a 


ee een ie 





are the recollections of one who knew him in 
his prime of health and manhood. Patience 
and resignation, the fruit apparently of unaf- 
fected religious sentiment, sustained him 
through long years of suffering and bodily 
decay. His intellect to the last was un- 
pe He waited for death in confidence, 
not in terror; and it is no irrational or irrev- 
erent hope that a spirit so pure, and, in this 
world, so severely tried, has gone to its re 
ward ” 

Upon the news of his decease, a meeting 
of the members of the Philadelphia bar was 
holden, at which Hon. Thomas Sergeant 
presided, and appropriate resolutions were 


passed. 


At Northampton, Dec. 11, Hon. Joseru 
LyMAN, aged 80. 

Judge Lyman was born in Northampton, 
October 22,1767, and graduated at Yale Col- 
lege, in 1783. He then studied law with the 
Hon. Caleb Strong, afterwards Governor of 
the Commonwealth, and in 1789, commenced 
practice in Worthington. He shortly after- 
ward removed to Westfield, and in 1798, re- 
moved to his native town, where he con- 
stantly resided until his decease. In the 
latter year, before the division of Hampshire 
county, he was appointed clerk of the courts; 
and he continued to hold the office until 1810 
when he was appointed judge of the common 
pleas and judge of probate. The court of 
common pleas then existing, was abolished 
the next year, but he retained his office in the 
probate court until 1816, when he was ap- 
pointed sheriff of the present county of Hamp- 
shire, which office he held until 1844, when 
he resigned, being then 77 years old. 

Besides this, he was a member of the cele- 
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brated Hartford Convertion, in 1814, and mn 
1820, w&s a member of the convention for re- 
vising the constitution of this commonwealth, 

Judge Lyman was universally beloved for 
his irreproachable character and his excel- 
lent heart. In proof of bis eminent integrity 
and punctual habits, it is stated that he was 
president of the Hampshire Bank, during its 
whole existence, twenty-four vears ; and that, 
after arriving at the age of manhood, he never 
failed to vote for state officers, having de- 
sosited his ballot for the 59th time, at the 
fast annual election. 


Ar Mobile, Alabama, Oct. 18, Hon. 
Henry Gotpruwaire, Associate Justice of 
the Supreme Court of that State. 

Judge Goldthwaite was a native of Boston, 
but removed at an early age to Montgomery, 
Ala., where he commenced practice. He 
possessed remarkable qualifications for his 
yrofession, and he soon became eminent, 

“he latter part of his life was spent in Mo- 
bile, and from 1837 until his decease, with 
the exception of a single year, he occupied a 
seat upon the bench of the supreme court. 

He also acquired considerable reputation 
asa politician. He several times represented 
Montgomery county in the legislature, and 
was distinguished as a quick and acute de- 
hater. In 1843, he was the democratic can- 
didate for congress, from the Mobile dis- 
trict. 

He acquired a distinguished reputation 
by his integrity, talents and diligence, al- 
though his premature death in the midst of 
his usefulness, and in the full vigor of his 
intellect, may have deprived him of still 
higher distinction which appeared to be in 
store for him. 


Insolvents in Massachusetts. 
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Name of Insolvent. | Residence. Occupation. lof Proceedings. Name of Masteror Judge . 
Appleton, Henry K. |Brighton, Tailor, | Nov. 20, Dradford Sumner. 
Appleton, Joseph W. Boston, Trader, * 20, radford Sumner. 
Appleton, Wm, W. Boston, Clerk, * 617, Bradford Sumner. 
Baker, Aaron, Dennis, Mariner, * 29, Zeno Scudder, 
Beal, Edward F. Boston, Furniture Dealer, “4, (Bradford Sumner. 
Bell, Joseph N. Wilmington, Trader, Oct. 19, ‘Josiah G. Abbott. 
Benton, Austin W. Boston, Trader, Nov. /1, | Bradford Sumner. 
Bodwell, Jacub Lowell, Laborer, *« 6, Jusiah G. Abbott. 
Eurlew, Moses, Boston, Mason, * 29, Bradford Sumner 
Burt, Joseph, | Springfield, Cabinet Maker, Oct. 9, EB. D. Beach. 
Carr, Joseph 8. et al. West Boylston, Railroad Coniractor, | Nev. 16, Henry Chapin. 
Chapman, Hazen, Medford, ‘Teamster, “ ~=—66, (George W. Warren. 
Chase, Abner, Dennis, Mariner, « 19, [Zeno Scudder. 
Chase, Sidney, Harwich, Mariner, “« 2%, |Zeno Scudder. 
Clark, George, Lowell, Blacksmith, Oct. 14, (Josiah G. Abbott. 
Clough, Samuel, Grafton, Carpenter, Nov. 5, [Henry Chapin. 
Crockett, Bartlett D. Lawrence, Wood Turner, “* 99, ‘James H. Duncan. 
Curran, Philip, Cambridge, Trader, “30, |Nathan Brooks. 
Curtis, David R. Boston, Trader, « 4, (Bradford Sumner. 
Davis, Brown et al. Boston, Traders, July 1, \E. D. Beach. 
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Name of Insolvent. 





Deere, William Y. 
Demming, John C. 
Dow, William N. 
Drake, Clement B. 
Emerson, Daniel C. 
Emerson, Henry, 
Emmons, William H. 
Gerrish, James, 
Gray, Horace et al. 
Griggs, David B. 


Guptil, David L. et al. 


Hale, Jabez R. 
Harley, Philenia 


Harmers, Joshua B. Jr. 


Harmon, Moses M. 





Harrington, John E, et al. 


Hartford, Daniel, 
Hatstat, William M. 
Heath, Enos, Jr. 
Herring, Seth C. 
Holmes, Jeremiah §. 


Houghton, Massareen A. 


Howe, Stedman W. 
Howe, David, Jr. 
Hurd, Charies C. 
Innman, Edwin 8. 
Kempton, Edmund, 


Kimball, Jewett et al. 


Lawrence, Andrew, 
Learned, Samuel 8. 
Low, Lyman P. 


Manning, Benjamin F. 


Martin, Michael, 
Miller, 8. P. 
Munroe, Joseph W. 
Noble, Moses G. 
Quinn, Nathaniel P. 
Reed, Joseph W. 
Rugg, Ephraim, 
Sargent, Daniel T. 
Savage, James M. 
Shaw, Ira B. 
Shaw, Edward, 
Shute, Luther, 
Sibley, Benjamin, 
Sisson, Willam, 
Sleeper, Nathaniel 8. 
Slocomb, James, 
Small, Josiah 8. 
Smith, George W. 
Smith, Samuel, 
Snow, Philip, 
Spalding, Orlando, 
Spinney, L. 

Spoor, Elijah K. 


og Benjamin T. 
St 


ens, Enoch, 
Stockwell, William, 
Stone, James M. 
Stow, William, 
Studley, Alfred, 
Sturtevant, Elisha, Jr. 
Sweetser, Varnum, 
Swift, George D. 
Taylor, Abner, 


Thompson, Augustus J. 


Thompson, Silas B. 
Thurber, Alfred W. 
Thurber, Nathaniel J. 
Tirrell, Joel H. 
Warriner, John M. 
Waters, George, 
Wetherbee, Andrew, 
Wheeler, William H. 
Whitney, Nathaniel, 
Wilde, Benjamin, 
Wilder, Daniel, 
Wing, Franklin, 
Worthen, Harrison G. 
Wright, Thomas 8. 


| Residence. 
| Westboro’, 
Springfield, 
| Lawrence, 
Holland, 
| Lawrence, 
| Boston 
Springfield, 
Shirley, 
Boston, 
Springfield, 
|Boston, 
|Harwich, 
|Boston, 
valpole 
Law rence, 
Millbury, 
Billerica, 
Boston, 
Lawrence, 
Natick, 
Grafton, 
Lancaster, 
Hopkinton, 
Charlestown, 
Boston, 
‘Sutton, 
Uxbridge, 
Boston, 
Nantucket, 


n, 
Oxford, 
Charlestown, 





Topsfield, 
Springfield, 
Lawrence, 
\Cambridge, 
Boston, 
Boston, 
Fall River, 
Barre, 


\Fall River, 


} 


| 


Lowell, 
Haverhill, 
Andover, 
Gloucester, 


Boston, 
Methuen, 


Bradford, 
Haverhill, 
Charlestown, 


|Boston, 


Harwich, 
Ware 
St m 








’ 
Fall River, 
Dennis, 
Boston, 
Andover, 
Attleborough, 
Attieborough, 
New Bedford, 
Springfield, 
Amherst, 
Boxborough, 
Concord, 
Westfield, 
Lowell, 
— 
Malden, 
Lawrence, 
Ennfield, 


Occ: pation. 
Gentleman, 
Laborer, 
Housewright, 
Trader, 
Harnessmaker, 
Trader, 

Cabinet Maker, 
Counsellor & Att’y at 
Merchants, 
Joiner, 
Tailors, 
Housewright, 
Millener, 
Car. & Harn. Makers, 
Carpenter, 

Carriage Makers, 
Stone Cutter, 
Trader, 

Innholder, } 
Trader, | 
Laborer, 
Carpenter, 

Trader, 

Trader, 

Trader, 

Shoemaker, 
Butcher, 

Merchant, 
Merchant, 
Merchant, 
Manufacturer, 
Housewright, 
Laborer, 

Currier, 

Butcher, 
Housewright, 
Confectioner, 
Yeoman, 

Cabinet Maker, 
Gentleman, 
Housewright, 
Servant, 

Provision Dealer, 
Housewright, 
Merchant, 

Laborer, 

Laborer, 
Blacksmith, 
Housewright, 

Stone Cutter, 
Provision Dealer, 
Teamster, 
Housewright, 
Housewright, 
Constable, 

Clerk, 

Shoe Manufacturer, 
Shoemaker, 
Publisher, 
Merchant, 

Master Mariner, 
Machinist, 

Shoe Manufacturer, 
Blacksmith, 
Mariner, 

Trader, 

Railroad Contractor, 
Husbandman, 
Trader, 

Laborer, 

Carpenter, 


b 
Husbandman, 
Yeoman, 
Cabinet Maker, 
Stone Cutter, 
Housewright, 





[Law,| 





Physician, 
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Commencement} 
of Proceedings. 


Henry Chapin. 


Name of Master or Judge. 


jOliver B. Morris. 


John G. King. 

E. D. Beach. 
James H. Duncan. 
Bradford Sumner. 
E. D. Beach. 
Bradford Russell. 
William Minot. 
Oliver B. Morris. 
Bradford Sumner. 
Zeno Scudder. 
Bradford Sumner. 
Sherman Leland. 
James H. Duncan. 
B. F. Thomas. 
Josiah G. Abbott. 
Bradford Sumner. 
James H. Duncan. 
Nathan Brooks. 
Henry Chapin. 
[saac Davis. 
Nathan Brooks. 
Bradford Sumner. 
Bradford Sumner. 
Henry Chapin. 
Henry Chapin. 
William Minot. 
Charles Bunker. 
Bradford Sumner. 
Henry Chapin. 
George W. Warren. 
Josiah G. Abbott. 
Bradford Sumner. 
Sherman Leland. 
John G. King. 
Bradford Sumner. 
David Roberts. 

E D. Beach. 
James H, Duncan. 


Ellis Gray Loring. 
Bradford Sumner. 
Charles J. Holmes. 
isaac Davis. 

Cc. J. Holmes. 
Josiah G. Abbott. 
James H. Duncan. 
John G. King. 
John G. King. 
Bradford Sumner. 
Ellis Gray Loring. 
James H. Duncan. 
Bradford Sumner. 
Bradford Sumner. 
Bradford Sumner. 
Ebenezer Moseley. 
James H. Duncan. 
George W. Warren. 
Ellis Gray Loring. 
Nymphas Marston. 
Laban Marcy. 
George W. Warren 
Horatio Pratt. 
Zeno Scudder, 
Bradford Sumner. 
John G. King. 
Horatio Pratt. 
Horatio Pratt. 
ay a 

C. P. Huntin - 
E. D. — 
Nathan Brooks. 
Nathan Brooks. 
Bradford Russell. 
Nathan Brooks. 

E. D. Beach. 
George W. Warren. 
John G. King. 
Laban Marcy. 











George W. Warren. 
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